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I. IDENTITY OF PETITIONER 

Petitioner Christy Diemond (“Christy”) was the Plaintiff in 

the trial court and the Appellant in the Court of Appeals in this 

Public Record Act (“PRA”) case. 

II. CITATION TO COURT OF APPEALS DECISION 

Division One issued an opinion on 8/30/2021 in this PRA 

case filed herewith as Appendix A, upholding the underlying 

ruling of the trial court denying Christy’s CR 60 motion to 

vacate and refusing to hear Christy’s appeal of the trial court’s 

denial of a motion to continue King County’s motion for 

summary judgment, granting the motion for summary 

judgment, denying Christy’s motion for reconsideration solely 

on procedural ground based on the claim Christy’s motion for 

reconsideration was filed 3 days too late even though Christy 

was never told the orders had been issued or that a hearing had 

occurred and those orders were not listed or available on the 

docket to download until the very day she filed her motion for 

reconsideration. The Brief of Appellant, Brief of Respondent, 



2 

 

 

 

and Reply Brief, Amicus Briefs of Washington Coalition for 

Open Government and We The Governed, and King County’s 

Answers to the Amicus Briefs are attached hereto as 

Appendices B-H. The oral argument from 4/14/21 at 10 am can 

be heard at 

https://www.courts.wa.gov/content/OralArgAudio/a01/2021041

4/2.%20Diemond%20v.%20King%20County%20%20%20814

206.mp3 The Court is urged to listen to the oral argument 

where numerous concessions were made by King County and 

the actual position of the County is made clear. 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether the Court of Appeals erred in (a) upholding the 

trial court’s order denying Petitioner’s CR 60 Motion, and 

(b) finding that the trial court’s summary judgment order 

and orders denying motions for reconsideration and to 

continue were not properly before the appellate court and 

could not and would not be addressed? 

2. Whether the Court of Appeals erred in applying an abuse of 

discretion standard to the order given that it was 

challenging a grant of summary judgment to an agency in a 

PRA case entered by a judge who was on probation for a 

DUI conviction by the very County whose motion she was 

granting? 

https://www.courts.wa.gov/content/OralArgAudio/a01/20210414/2.%20Diemond%20v.%20King%20County%20%20%20814206.mp3
https://www.courts.wa.gov/content/OralArgAudio/a01/20210414/2.%20Diemond%20v.%20King%20County%20%20%20814206.mp3
https://www.courts.wa.gov/content/OralArgAudio/a01/20210414/2.%20Diemond%20v.%20King%20County%20%20%20814206.mp3
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3. Whether the Court of Appeals erred in refusing to hear 

Petitioner’s appeal of the grant of motion for summary 

judgment and denial of motion for reconsideration and 

motion for continuance when the sole “service” of the 

motion for summary judgment was it being dropped at a 

UPS Mailbox Store without note or mailbox and Petitioner 

was never notified of the alleged “service”, that a hearing 

occurred and her motion to continue was denied and her 

Notice of Unavailability was ignored, and she was not 

provided a copy of the Order granting Summary Judgment 

until after the deadline to file a motion for reconsideration 

and was not listed on the docket or available for download 

until after such deadline? 

4. Whether the Court of Appeals erred in concluding the 

record did not support the claims made by Petitioner as to 

service and the actions of the County even though such 

actions were admitted by the County during oral argument 

and cannot reasonably be disputed based on the actual 

record.  



4 

 

 

 

IV. STATEMENT OF THE CASE 

In every lawyer’s career, there is likely at least one case 

that leaves the lawyer incensed at the injustice, that reminds her 

why she went to law school, and that reminds her why lawyers 

are needed to defend the powerless against the overreach and 

abuse of government. THIS is that case for the undersigned. 

Christy Diemond (“Christy”) was prosecuted wrongfully 

in 2012 by King County Prosecutors for allegedly neglecting her 

elderly horses when she tried to find adoptive homes for them 

after she became the caregiver for her elderly terminally-ill 

mother. The County relied on the testimony and documents 

prepared by Regional Animal Service of King County 

(“RASKC”) Officer Jeneee Westberg who testified at Christy’s 

trial, in that prosecution. Unbeknownst to Christy, Westberg was 

a convicted criminal who had been prosecuted by King County, 

including the very prosecutor who presented her as a witness 

in Christy’s trial and questioned her on the stand, and 

Westberg had been caught lying on the job and disciplined for it 
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long before the County called her as a witness and was soon after 

fired for fabricating investigative records claiming to have 

performed site inspections and interviews she had not performed. 

King County would ultimately convict Christy based on 

fabricated evidence and perjured testimony of Westberg. Christy 

and her attorney would be deprived of Westberg’s criminal 

record and on-the-job discipline for dishonesty, which should 

have been disclosed to Christy under Brady v. Maryland, 373 

U.S. 83, 87, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963). Christy 

would not be given the Brady List from the County until just 

before the Reply Brief in this PRA Appeal was due, years after 

Christy’s conviction, and she would receive email strings of the 

prosecutors agreeing to withhold Brady notice and information 

from Christy during her criminal case appeals.1 Because the 

County withheld the relevant evidence from Christy during her 

criminal appeals, Christy was denied the right to clear her name, 

to vacate her conviction, and she has lost her livelihood and 

 
1 CP 171 at ¶19; CP 182-198. 
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means of supporting herself in the financial industry where she 

previously worked due to her conviction. 

During Christy’s criminal case she began making PRA 

requests to prove her innocence and to investigate those 

individuals who had testified against her because she knew they 

lied. She learned that Officer Westerberg had testified in several 

other horse cases at the same time as hers; cases where the 

County also hid Westberg’s Brady materials from the 

defendants. 

In February 2015 Christy made the PRA request at issue 

in this appeal to King County for Westberg and another witness 

in her case Sheriff Officer Robin Cleary for their personnel files 

and any Brady materials that may exist and related misconduct 

investigations and records (CP 168-170 at ¶¶7-12) King County 

silently withheld and failed to produce essential records that 

Christy should have been provided at the time of her criminal 

prosecution and appeal, forcing Christy to bring this PRA case. 

CP 170 at ¶¶15-25. 
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Christy learned on her own that Westberg was secretly 

made a Brady officer in 2012 right before Christy’s first 

continued sentencing hearing, a fact hidden from Christy during 

her criminal case and appeal, and this PRA case; the unredacted 

Brady List proving Christy was never notified about Westberg 

was not given to Christy until just before the Reply Brief was due 

in this appeal. CP 171-173 at ¶¶19, 21-24; CP 202-526; Reply 

Brief at App. D. Christy learned on her own of Westberg’s 

prosecution, by the very prosecutor who called her as a witness 

against Christy had prosecuted Westburg for illegal drug 

offenses that including lying to the arresting officers and 

possessing prescription medications taken from others, that 

Westberg had been arrested while an Animal Control officer of 

shoplifting and had tried to bribe the arresting officers, and had 

been disciplined, and eventually fired, for lying on the job about 

performing work and inspections and interviews she had not 

done. CP 172 at ¶21; CP 202-245; CP 172 at ¶21; CP 236-245; 

Reply Brief at App. D. 
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On 8/23/18 Christy became pro se in this PRA lawsuit due 

to the withdrawal of her attorney for medical reasons. CP 173 at 

¶26; CP 530-531. Christy proceeded with a scheduled settlement 

conference with King County on 9/12/18, during which she 

provided King County with proof of numerous records that 

should have been disclosed to her that to this day have not been 

produced. CP 173 at ¶27. Christy and the County continued with 

settlement discussions for weeks afterward. CP 174 at ¶28. 

Unbeknownst to Christy, while engaging in such ongoing 

settlement discussions King County went ahead with plans to 

note a summary judgment motion in the case that was to be filed 

only “if we don’t settle this case” (CP 533), but failed to tell her 

or serve her by email as had been their agreement and practice, 

or provide the documents to her during their settlement 

conference or subsequent settlement emails. CP 174-175 at 

¶¶29-32; CP 533-537. King County had stated it originally 

planned to note its motion for 10/12/18 if the case did not settle, 

then changed its mind selecting 10/18/18 instead. CP 533-537. 
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The communication to Christy was that the hearing would be 

noted only “if we don’t settle this case” (CP 533)–but as 

settlement discussions were continuing, Christy was not aware, 

and was not told, that King County went ahead and noted such 

Motion. CP 173 at ¶30. King County emailed Christy on 

9/19/18, the day King County secretly noted and delivered the 

summary judgment motion to the UPS Mailbox Store as 

explained below, and yet failed to mention the filing, noting, 

or the delivery. CP 175 at ¶32. (Christy had advised opposing 

counsel during their settlement discussions in September 2018 

that if the matter did not settle that she would be securing counsel 

to represent her in connection with any summary judgment 

motion and would need a few months to secure such counsel and 

for such counsel to become prepared. CP 175-176 at ¶34.) 

When Christy became pro se in August 2018 and filed an 

appearance, she told opposing counsel the address listed on her 

Notice of Appearance was a UPS Mailbox Store that was not her 

registered agent and could not accept service on her behalf, but 
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she agreed to accept service by email and secured an agreement 

with opposing counsel that they would email her copies of 

anything they needed to serve on her rather than just dropping it 

off at the UPS Mailbox Store counter. CP 174-175 at ¶31. 

On 9/19/18, while engaging in settlement discussions with 

Christy by email, opposing counsel—with no mention to 

Christy—sent a messenger to the UPS Mailbox Store who 

dropped off an unlabeled stack of documents without an 

envelope or note. CP 175 at ¶32. Opposing counsel did not 

mention this service, or the filing or noting, to Christy in their 

continuing settlement discussions and emails nor alert her to the 

drop off of documents at the UPS Mailbox Store counter, nor 

email her copies. CP 174-175 at ¶¶30, 32. The UPS Mailbox 

Store eventually figured out the delivery was for Christy, one of 

its mailbox customers, and placed the materials in her mailbox at 

the Store. CP 175 at ¶32. Christy did not learn of the filing or 

this delivery until 10/1/18, 11 days later, when she found the 

records in her mailbox at the UPS Mailbox Store, and she hastily 
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began searching for new counsel and on her own wrote, filed and 

served on 10/12/18 a Notice of Unavailability and a Motion to 

Continue the motion to January 2019 so she could secure counsel 

to represent her. CP 175 at ¶33; CP 56-65, 707-715. Christy 

filed the documents on 10/12/18, as the file stamp on the original 

shows—see CP 56-65, 707—but the Superior Court Clerk listed 

the file date of the Motion to Continue on the docket as 10/15/18. 

See Docket and Index to Clerks Papers, Vol. 4 (dkt. 50). 

Christy in the Motion to Continue and included Declaration also 

explained as best she could in the short period of time that the 

County had not, in fact, produced Brady materials still owed to 

her illustrating why summary judgment for the County was 

inappropriate. CP 56-65, 707-715. 

The Motion was noted before Judge Mary Elizabeth 

Dingledy. King County’s lawyers were two current and long-

time King County Prosecuting Attorneys, and the Judge these 

Prosecutors selected to note their motion before was charged, 

and convicted by the King County Prosecuting Attorney’s 
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Office of Driving Under the Influence (“DUI”) in late 2017 

with a suspended sentence of 364 additional days in jail 

pending a three-year probation, and on the date of the hearing 

this Judge remained in her second year of that three-year 

probation under the control of King County—the party 

whose motion she was being asked to decide. CP 53 at ¶¶14-

15; CP 125-165. 

Opposing counsel did not inform Christy of these facts, 

nor did Judge Dingledy disclose them or recuse herself from 

hearing the Motion. The Superior Court claims that no recording 

was made of that hearing but alleges that King County 

Prosecuting Attorney Mari Isaacson appeared in person for King 

County at the hearing. See Court Docket and CP 73. Judge 

Dingledy made no findings in either Order and failed to mention 

having reviewed Christy’s Notice of Unavailability or her other 

filings. CP 32-35. 

The 10/19/18 Orders were not emailed to Christy, or 

mentioned to Christy, and instead were mailed to Christy by the 
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Superior Court to the UPS Mailbox Store 17 days later—as 

indicated by the envelope with a postage stamp date of 11/6/18. 

CP 177 at ¶37; CP 539. Christy, having heard nothing on her 

motion for continuance of the summary judgment motion, had 

been checking the docket daily since the hearing and finally saw 

the Orders on the docket on 11/1/18 (with an alleged file date of 

10/19/18). CP 177 at ¶38. She downloaded a copy of the Orders 

that same day and drafted, filed and served a Motion for 

Reconsideration that same day 11/1/18. CP 51-53 at ¶¶6, 11; 

CP 75-90; CP 177-178 at ¶¶39-40. Her motion repeated her 

request from her motion for continuance that the summary 

judgment hearing be noted in January so she could retain new 

counsel and respond. CP 177 at ¶38. 

Christy timely confirmed the Motion for Reconsideration 

and received a confirmation receipt. CP 178 at ¶43; CP 541-

543. On the note date, Christy appeared for the hearing and was 

told by Superior Court Courtroom staff that the motion would 

not be heard as it allegedly had not been confirmed. CP 178 at 
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¶42. Christy immediately showed Judge Dingledy the 

confirmation receipt as proof that the Motion HAD been timely 

confirmed. Id. at ¶42; CP 541-543. Judge Dingledy still refused 

to hear it that day. Judge Dingledy’s clerk later instructed Christy 

to re-note the hearing to 1/11/19 before Judge Dingledy on her 

personal calendar, which Christy promptly did. CP 178 at ¶42; 

CP 119-121. 

On 1/11/19 Judge Dingledy considered the matter without 

oral argument although Christy was present during the motion 

calendar and wishing to be heard. CP 178 at ¶42. On 1/17/19 

Judge Dingledy allegedly signed an Order denying the Motion 

for Reconsideration. The Order was not given to the Superior 

Court Clerk for filing and entry until 1/22/19, five days after 

it was allegedly signed. CP 563. 

Christy thereafter successfully retained new counsel, the 

undersigned, to represent her in this matter. CP 562. On 

2/21/19 her counsel filed a Notice of Appeal seeking direct 

review in the Washington State Supreme Court of the Order 
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denying the Motion to Continue, the Order granting Summary 

Judgment to King County, and the Order denying Christy’s 

Motion for Reconsideration. CP 30-36. 

On 2/8/19 Christy’s new counsel discovered that Judge 

Dingledy had been charged and convicted of a DUI by King 

County in late 2017 and that Judge Dingledy remained on 

probation under the control of King County. CP 53 at ¶¶14-15; 

CP 125-165. On 2/14/19, six days after discovering this new 

information, Christy through her new counsel filed and served a 

CR 60 Motion to Vacate the Orders of Judge Dingledy and for 

assignment of a non-conflicted judge to hear the summary 

judgment motion when re-noted. CP 10, 51-165, 544-561. The 

CR 60 Motion and motion for assignment of non-conflicted 

judge were noted before the Presiding Judge Bruce I. Weiss as 

one of the issues in the motion was the conflict of the originally 

assigned judge. CP 10 at ¶2; CP 47-49. Christy’s counsel 

timely confirmed the Motion by telephone in the early morning 
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of 2/19/19 and online at 6:17 am on 2/20/19.  CP 10 at ¶2; CP 

14. 

Judge Weiss refused to hear the Motion despite it 

including a motion for assignment of a non-conflicted judge, 

and instructed that it be noted before Judge Dingledy through 

her law clerk. CP 11-12 at ¶ 3; CP 20-23.  Christy’s lawyer 

immediately contacted Judge Dingledy’s Clerk, and after 

several email exchanges was advised that the earliest date she 

would allow it to be noted was 3/5/19. CP 11-12 at ¶3; CP 16-

22.  A new Note for Motion was promptly filed and served, and 

the motion was confirmed as instructed with Judge Dingledy’s 

clerk. CP 11 at ¶3; CP 7-9. 

Judge Dingledy denied the Order on 3/18/19. CP 1-2. On 

3/20/19 Christy filed an Amended Notice of Appeal adding the 

3/18/19 Order to the existing appeal. Brief of Appellant 

Appendix (“App.”) attached hereto as App. B-57-77. On 

3/22/19, the Supreme Court ruled by letter “The amended 

notice is timely as to the addition of a request for review of the 
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order denying the CR 60 motion and review of that order is 

appropriately considered as part of this appeal. See RAP 5.3(h). 

Therefore, the Appellant is granted permission to amend the 

notice of appeal.” App. B. at B-70, attached hereto. 

Following oral argument in this appeal at 10 am on 

4/14/21 (available at 

https://www.courts.wa.gov/content/OralArgAudio/a01/2021041

4/2.%20Diemond%20v.%20King%20County%20%20%20814

206.mp3) the Court of Appeals Division One issued an Opinion 

on 8/30/21 holding the appeal of the motion for summary 

judgment order, motion for continuance order, and motion for 

reconsideration order to be untimely finding a court has no 

obligation to provide or notify a party of an order. Opinion at 7 

& fn. 6. Division One upheld the denial of the CR 60 motion 

finding no abuse of discretion. This Petition follows. 

V. ARGUMENT 

Review should be granted pursuant to RAP 13.4(b)(1), (2), 

(3) and (4), as explained below. The Opinion conflicts with 

https://www.courts.wa.gov/content/OralArgAudio/a01/20210414/2.%20Diemond%20v.%20King%20County%20%20%20814206.mp3
https://www.courts.wa.gov/content/OralArgAudio/a01/20210414/2.%20Diemond%20v.%20King%20County%20%20%20814206.mp3
https://www.courts.wa.gov/content/OralArgAudio/a01/20210414/2.%20Diemond%20v.%20King%20County%20%20%20814206.mp3
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decisions of the State Supreme Court and published decisions 

of the Courts of Appeal meriting acceptance pursuant to RAP 

13.4(b)(1) and (2). It further involves a significant question of 

law under the Constitution of the State of Washington or of the 

United States meriting review under RAP 13.4(b)(3), and 

finally it involves an issue of substantial public interest that 

should be determined by the Supreme Court, meriting review 

under RAP 13.4(b)(4). 

A. Division One Wrongly Contends a Trial Court has 

Not Obligation to Provide a Party with an Order 

or Notify the Party of the Order. 

Division One holds that a trial court has no obligation to 

notify a party of an Order or to provide a copy of the Order. 

And yet Division One holds pro se litigants to the duty to move 

for reconsideration within 10 days of entry of an order about 

which they were never told, had not been provided a copy, and 

which was not listed on the Court’s docket or in any way 

accessible to the public or party to obtain the order or learn it 
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existed. This holding alone requires this Court to accept review 

to correct this misstatement of the law. 

Division One refers to Appellant’s authorities—that show a 

court does not lose jurisdiction and power to rule when a court-

rule imposed deadline or that require notice before a party’s 

time to appeal begins—as “outdated” authority. Opinion at 7 & 

fn. 6. But the Constitutional requirement of due process is not 

an “outdated”, defunct, or overruled concept and is alive and 

well as mandatory law in the State of Washington and 

elsewhere. “The fundamental requirement of due process is the 

opportunity to be heard “at a meaningful time and in a 

meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333 

(1976). "[D]ue process is flexible and calls for such procedural 

protections as the particular situation demands."  Morrissey v. 

Brewer, 408 U. S. 471, 481, 92 S.Ct. 2593 (1972).  

In Yi Tu v. National Transp. Safety Bd., 470 F.3d 941 

(2006), the Ninth Circuit Court of Appeals held that the Federal 

Aviation Administration (FAA) denied pilot due process by 

https://supreme.justia.com/cases/federal/us/408/471/case.html
https://supreme.justia.com/cases/federal/us/408/471/case.html#481
https://1.next.westlaw.com/Document/Ic853b1088b8911dba10be1078cee05f1/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad740140000017c33cff09b0327da39%3fppcid%3d400607863ec640ed9a45aae92db8caef%26Nav%3dCASE%26fragmentIdentifier%3dIc853b1088b8911dba10be1078cee05f1%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=ALL&rank=2&listPageSource=c264132ac969abe0f1c4d2912bbb5dda&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=01d5ee87c63747c8a0c21de89169605c


20 

 

 

 

failing to provide him adequate notice of the orders suspending 

his pilot's license, thereby denying him the opportunity 

to timely appeal the FAA's determination to the National 

Transportation Safety Board (NTSB); although the FAA knew 

that certified mail sent to pilot had been returned previously on 

two separate occasions as refused or unclaimed, and that 

sending correspondence by first class mail had been successful, 

the FAA sent the suspension orders by certified mail, the orders 

were returned unclaimed, and the FAA failed to take any 

additional reasonable steps to notify pilot of suspension orders, 

as it failed to send the orders by first class mail. It held that 

when notice is required as a matter of due process, the 

government must consider unique information about an 

intended recipient regardless of whether a statutory scheme is 

reasonably calculated to provide notice in the ordinary case.  Id. 

And in Gonzalez-Julio v. I.N.S. 34 F.3d 820 (9th Cir.. 1994), 

the Ninth Circuit held regulations governing filing of notice of 

appeal denied an alien due process where the alien had only ten 

https://1.next.westlaw.com/Document/Id6003293970811d9a707f4371c9c34f0/View/FullText.html?listSource=Search&navigationPath=Search%2fv1%2fresults%2fnavigation%2fi0ad740140000017c33cff09b0327da39%3fppcid%3d2c713bdfe26f4cf2bed8844dad84cc6f%26Nav%3dCASE%26fragmentIdentifier%3dId6003293970811d9a707f4371c9c34f0%26parentRank%3d0%26startIndex%3d1%26contextData%3d%2528sc.Search%2529%26transitionType%3dSearchItem&list=CASE&rank=11&listPageSource=38fc33c4f9486d78de3fecee947e644d&originationContext=docHeader&contextData=(sc.Search)&transitionType=Document&needToInjectTerms=False&enableBestPortion=True&docSource=f5e9adbf7d4546e5b16fefe5eb9c12cd
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days to appeal, notice had to be mailed from Hawaii to 

California, and the alien had no control over delivery of the 

mail or whether the appeal was filed upon receipt in the office 

of the immigration judge. 

Christy was entitled to adequate notice of the orders 

granting summary judgment and denying her continuance 

before she was obligated to file her notice of appeal. She filed 

the motion for reconsideration the very day the orders appeared 

on the docket and were accessible, at all, to her, and days before 

the Court actually mailed them to her. Because she filed her 

motion for reconsideration within 10 days of any actual notice 

of the order, and because she filed her notice of appeal within 

30 days of the denial of the motion for reconsideration, 

Division One should have heard her appeal of all the orders, 

and should have overturned the trial court. Division One’s 

ruling and the actions of the trial court violates due process and 

its holding results in unconstitutional violations to Christy and 

all litigants that follow. This Court should accept review and 
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clarify the state of the law regarding providing notice to parties 

before the time to file a motion can begin. 

Division One improperly ignore the numerous other 

authorities showing a court does not lose jurisdiction, and that a 

time to act can be tied to date of actual service. See, e.g., 

Hamer v. Neighborhood Housing Services of Chicago, 138 

S. Ct. 13, 199 L.Ed.2d 249 (2017). In Hamer,  (court rules 

were merely “claim-processing rules” which can be waived or 

forfeited and do not determine whether a court has jurisdiction 

to hear a matter). The authorities relied upon by Division One 

incorrectly rely on cases where the court rule was deemed 

jurisdictional, and those cases can no longer be valid law.  

A Court is not precluded from accepting appeals, even absent 

extraordinary circumstances, and it does not lose jurisdiction to 

hear an appeal merely because an appellant does not meet court 

rule imposed deadlines. 

Further, in a series of cases Washington appellate courts have 

recognized that parties must have actual notice of an order 
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before they can be expected to appeal it, automatically accepting 

appeals filed beyond the court rule deadline without any 

discussion of jurisdiction or power. In State ex rel. L.L. 

Buchanan & Co. v. Washington Public Service Commission,, 

the Washington State Supreme Court held that a failure of a party 

to serve notice of entry of an order on its opponent did not start 

the clock for the deadline to file an appeal, making the appeal 

ultimately filed timely. State ex rel. L.L. Buchanan & Co. v. 

Washington Public Service Commission, 39 Wn.2d 706, 709-

710, 237 P.2d 1024 (1951). 

Division One, held in Coleman v. Dennis: 

Defendant did not serve Plaintiff or his counsel with a 

copy of the order granting a new trial.  The order was 

entered in the absence of counsel. Neither the plaintiff nor 

his counsel waived notice of presentation of the order. 

Failure to serve the order or notice of its entry is fatal 

to defendant’s motion to dismiss the appeal. 

 

Coleman v. Dennis, 1 Wn. App. 299, 301, 461 P.2d 552 (Div. 

1, 1969) (emphasis added). 
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Division Two in the unpublished case of Wright v. 

Washington State Department of Labor and Industries, , held 

that an administrative appeal was timely filed and should be 

reinstated when the Department conceded 

that there were significant delays between when the 

Department issued its decision and when Wright received 

it, and between when Wright mailed his notice of appeal 

and when the trial court received it, both caused by the 

prison mail system. 

 

 

Wright v. Washington State Department of Labor and 

Industries 197 Wn. App. 1017, *1, No. 48829-9-II (Div. 2, Dec. 

30, 2016). 

The United States Supreme Court in Rosenbloom v. United 

States,, ruled an appeal was timely when the District Court failed 

to timely send the party a notice of entry of an order and the 

record failed to show with sufficient clarity that the party and his 

attorney had actual notice of the entry of an order earlier. 

Rosenbloom, 355 U.S. 80, 80-81, 78 S. Ct. 202, 2 L.Ed.23d 110 

(1957). 
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This Court in its recent decision in Denney v. City of 

Richland, 195 Wn.2d 649, 462 P.3d 842 (2020) implicitly 

recognized this point when it ruled that the PRA requestor was 

entitled to an extension of time to file his Notice of Appeal due 

to his confusion as to his deadline. This Court recognized that an 

“appellate court may waive or alter the provisions of any of these 

rules in order to serve the ends of justice in extraordinary 

circumstance and to prevent a miscarriage of justice.” 

Even where there is a court rule, Washington’s appellate court 

rules recognize the Court’s power to alter its rules, and its 

procedures, to ensure justice is done.  RAP 1.2(a) states 

These rules will be liberally interpreted to promote 

justice and facilitate the decision of cases on the 

merits. Cases and issues will not be determined on 

the basis of compliance or noncompliance with 

these rules except in compelling circumstances 

where justice demands, subject to the restrictions in 

rule 18.8(b). 

 

RAP 1.2(c) states “The appellate court may waive or alter the 

provisions of any of these rules in order to serve the ends of 

justice, subject to the restrictions in rule 18.8(b) and (c).” RAP 
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18.8(b) provides that the appellate court can extend the time to 

file a Notice of Appeal or Motion for Reconsideration “in 

extraordinary circumstances and to prevent a gross miscarriage 

of justice.” 

These cases illustrate that court rule imposed deadlines do not 

control jurisdiction and further that—regardless of what a rule 

may say—it cannot trump or invalidate other necessary rights 

such as due process and notice and fundamental fairness. And 

they reinforce that Christy’s clock to file her Motion for 

Reconsideration cannot be held to have started until she was 

actually afforded notice the Orders had been entered, which 

did not occur here until 11/1/18, the day she filed her Motion 

for Reconsideration. Isaacson and King County and the Court 

all failed to notify Christy of the 10/19/18 orders until after the 

10 day deadline had expired, and Christy filed her Motion the 

very day she learned of the Orders when they first appeared on 

the docket and were available for download. Even if the clock 

could have started on 10/19/18, which it could not, Christy 
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showed adequate grounds for alteration of any deadlines 

pursuant to RAP 1.2(a) and (c) and RAP 18.8(b) as Isaacson, the 

County and Court failed to serve Christy with the Orders until 

after the 10 day deadline. 

B. Denial of CR 60 Motion and 

Appearance of Fairness: 

Division one further applied an abuse of discretion 

standard to Judge Dingledy’s denial of the CR 60 motion and 

refusal to recuse and allow an unconflicted judge to heard the 

matter. Division One’s holding shows it is out of touch with 

what “reasonable” people consider an appearance of fairness 

and consider relevant to whether a judge should hear a matter. 

While Division One may find it unimportant that the judge was 

on probation under the authority of the very County, and the 

very prosecuting attorney’s office, whose attorney’s filed the 

motion the Judge was being asked to consider, reasonable lay 

people would have considerable concern about such facts, and 

concern the judge did not think to recuse or notify the parties of 
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these facts before ruling. This Court should accept review to 

state the law required for judicial notice of connections and 

perceived conflicts with parties including when the judge was 

prosecuted by and is on probation with the government entity 

for whom she is ruling. 

VI. CONCLUSION 

The Petition should be accepted so this Court can resolve the 

conflicts created by the Opinion and clarify the correct law for 

this State. 

RESPECTFULLY SUBMITTED this 29th day of September, 

2021. 

 

I certify that this document contains 4772 words pursuant to 

RAP 18.17. 

 

s/Michele Earl-Hubbard 

Michele Earl Hubbard, WSBA 

#26454  
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

 
CHRISTY DIEMOND,   ) No. 81420-6-I 
      ) 
        Appellant,  )  
      ) 
         v.    ) UNPUBLISHED OPINION  
      ) 
KING COUNTY,    )  
      ) 
        Respondent. )  
  

BOWMAN, J. — Christy Diemond appeals the dismissal of her lawsuit 

against King County (County), alleging violations of the Public Records Act 

(PRA), chapter 42.56 RCW.  She argues the trial court erred when it denied her 

motion to continue a summary judgment hearing, granted the County’s motion for 

summary judgment, and denied her motion to reconsider.  We conclude 

Diemond’s appeal of these orders is untimely.  Diemond also contends the trial 

court erred when it denied her CR 60 motion to vacate its order granting 

summary judgment.  Because the court did not abuse its discretion in denying 

Diemond’s motion to vacate, we affirm.    

FACTS 

In 2012, a court convicted Diemond of animal cruelty after an investigation 

by the Regional Animal Services of King County and the King County Sheriff’s 

App. A-3
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Office (KCSO).  Believing she was wrongfully accused of starving her horses, 

Diemond set out to obtain evidence of misconduct by the agencies.  Since 2013, 

she has filed more than 25 PRA requests with the County,1 seeking over 70,000 

pages of documents.  Though Diemond received thousands of pages of records 

in ongoing installments, she believed the County “silently withheld” disclosable 

records in violation of the PRA.   

In 2015, Diemond filed a “Complaint for Violations of the [PRA]” in 

Snohomish County Superior Court against the County.  At the time, Diemond 

was represented by an attorney.  While her lawsuit was pending, the County 

continued to send Diemond installments in response to her records requests, and 

provided links to an online portal to access most of the records.  Though 

Diemond did not access the online portal between December 2016 and March 

2018, she continued to file new records requests.  The County released at least 

23 installments of records between 2015 and 2018. 

In March 2018, the County moved for summary judgment, seeking 

dismissal of Diemond’s claims.  The County served the motion and notice of the 

April hearing on Diemond’s attorney at his office address.  The County later 

struck the hearing date so the parties could pursue settlement negotiations.   

In August 2018, Diemond’s attorney filed a notice of withdrawal.  The 

notice directed future service of legal process to Diemond’s mailbox at the UPS 

Store.  Diemond then filed a notice of appearance, declaring that she was 

                                            
1 Diemond requested records from the King County Department of Executive Services 

and the KCSO.   
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proceeding pro se and directing future service of legal process to the same UPS 

Store.    

On September 7, 2018, in a series of e-mail exchanges, Diemond agreed 

to meet with prosecutors on September 12 to try to settle her case with the 

County.  The County told Diemond it would renote its previously stricken 

summary judgment motion hearing for October 12 if they could not settle.  Three 

days later on September 10, the County e-mailed Diemond to let her know that it 

would change its proposed summary judgment hearing date to October 19 due to 

a scheduling conflict.  Diemond replied, “Thanks for letting me know.”  The 

parties met but did not settle. 

On September 19, the County served Diemond with a summary judgment 

motion identical to the one it filed the previous March, along with a notice of 

hearing for October 19.  A legal messenger served the documents at the UPS 

Store address Diemond provided in her notice of appearance.  Diemond did not 

retrieve the documents from her mailbox until September 30.   

Diemond did not file any responsive pleadings to the County’s summary 

judgment motion.2  Instead, on October 12, Diemond filed a notice of 

unavailability, claiming she would be unavailable “from October 12, 2018 to an 

undetermined time.”  She moved to continue the October 19 summary judgment 

hearing as well, citing “strict employment” obligations, an ongoing family 

emergency, and the need for more time to hire an attorney.  Diemond asked for a  

  

                                            
2 Diemond’s response was due September 30, 2018.  CR 56(c). 
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continuance of at least 90 days to late January 2019.  Diemond did not note a 

hearing for the court to consider her motion to continue prior to the summary 

judgment motion date.   

The County objected to the motion to continue.  The County argued that it 

notified Diemond on September 7, 2018 that it would be setting a hearing for 

summary judgment on October 12 if the case did not settle, and that it followed 

up with Diemond on September 10 to let her know it would set the hearing for 

October 19 due to a scheduling conflict.  The County also pointed out that its 

summary judgment pleadings were “identical” to those it filed in March.   

On October 19, 2018, the County appeared for the summary judgment 

hearing.  Diemond did not appear.  The trial court denied Diemond’s motion to 

continue the hearing and granted the County’s motion for summary judgment, 

dismissing Diemond’s claims with prejudice.   

Diemond learned of the trial court’s rulings on November 1, 2018 by 

checking the court’s online docket.  The same day, Diemond moved to 

reconsider, and noted a hearing for November 30.  In her motion, Diemond 

suggested “possible criminal prosecutorial misconduct” without further detail, and 

renewed her motion to continue summary judgment so she could hire an 

attorney.   

The County opposed Diemond’s motion to reconsider.  It asserted that 

Diemond’s motion was untimely because she did not file it within 10 days after 

the court’s October 19, 2018 orders, and did not allege any new facts or legal 
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argument to support her request.  The trial court agreed with the County, and 

signed an order denying reconsideration on January 17, 2019.   

On February 14, 2019, Diemond’s new attorney filed a notice of 

appearance.  That same day, Diemond moved the Snohomish County Superior 

Court presiding judge to vacate the trial court’s order granting summary judgment 

under CR 60, and to assign the case to a new “non-conflicted” judge.  The 

County opposed the motion.  The presiding judge declined to consider the 

motion, and referred it to the same trial judge who heard the summary judgment 

motion.  That judge denied the CR 60 motion without oral argument on March 18, 

2019. 

Meanwhile, on February 21, 2019, while her CR 60 motion was pending, 

Diemond filed a notice of direct appeal to the Washington Supreme Court, 

designating the orders denying her motion to continue summary judgment, 

granting the County’s motion for summary judgment, and denying her motion to 

reconsider.  On March 20, 2019, Diemond amended her notice of appeal to 

include the order denying her CR 60 motion to vacate the summary judgment 

dismissal order.  The Supreme Court transferred the case to this court for 

consideration. 
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ANALYSIS 

Timeliness of Appeal  

The County alleges Diemond’s appeal is untimely as to the orders on 

summary judgment, motion to continue, and motion to reconsider.  We agree.3 

Under RAP 5.2, a notice of appeal must be filed “within the longer of” 

either 30 days after entry of the decision to be reviewed, or 30 days after entry of 

an order on reconsideration of the decision to be reviewed.  RAP 5.2(a), (e).  

“Although a timely motion for reconsideration will extend the time for appeal, an 

untimely motion for reconsideration does not toll the 30-day deadline” to appeal. 

Sue Jin Yi v. Kroger Co., 2 Wn. App. 2d 395, 409, 409 P.3d 1191 (2018); RAP 

5.2.   

Under CR 59(b), a motion to reconsider must “be filed not later than 10 

days after the entry of the judgment, order, or other decision.”  A trial court has 

no authority to enlarge the time for filing a motion to reconsider.  Metz v. 

Sarandos, 91 Wn. App. 357, 360, 957 P.2d 795 (1998); see CR 6(b).4  Here, the 

trial court denied Diemond’s motion to continue and granted summary judgment 

dismissal on October 19, 2018.  Diemond moved to reconsider the court’s  

  

                                            
3 Several interested entities filed amici briefs.  Amicus Washington Coalition for Open 

Government argues the County’s local ordinance dividing its departments into separate divisions 
is unlawful.  Because that issue is not properly before us, we do not address it.  Amicus We the 
Governed LLC argues that we should not penalize Diemond by rigid rule interpretations, that we 
should forgive her “excusable neglect,” and that it is “unreasonable” for pro se litigants to conduct 
daily inquiries when necessary to confirm the status of a pending motion.  But it is well settled in 
the state of Washington that courts hold pro se litigants to the same standards as attorneys.  
Patterson v. Superintendent of Pub. Instruction, 76 Wn. App. 666, 671, 887 P.2d 411 (1994), 
review denied, 126 Wn.2d 1018, 894 P.2d 564 (1995).   

4 CR 6(b)(2) provides that a trial court may extend time for cause shown, “but it may not 
extend the time for taking any action under rule[ ] . . . 59(b).” 

App. A-8



No. 81420-6-I/7 

7 

decisions on November 1—13 days after entry of the court’s orders.  Under CR 

59(b), the motion was not timely.  As a result, Diemond’s appeal of the underlying 

orders is also untimely.5 

Diemond argues that the deadline in CR 59(b) should not apply here 

because the court did not notify her of its orders, so she was unaware the court 

had ruled on the motions until November 1.  She cites Rosenbloom v. United 

States, 355 U.S. 80, 78 S. Ct. 202, 2 L. Ed. 2d 110 (1957) (per curiam), and 

State ex rel. L. L. Buchanan & Co. v. Washington Public Service Commission, 39 

Wn.2d 706, 237 P.2d 1024 (1951), in support of her argument.  In Rosenblum, a 

federal rule required the trial court to mail its original order to the petitioner or his 

attorney.  Rosenbloom, 355 U.S. at 80.  Similarly, a court rule in Buchanan 

required both filing and service of an order before the clock for filing an appeal 

began to run.  Buchanan, 39 Wn.2d at 709-10.  Unlike Rosenbloom or 

Buchanan, neither CR 59(b) nor RAP 5.2 require the trial court to serve an 

appealable order on any party.6  Instead, CR 58(b) provides, “Judgments shall be 

deemed entered for all procedural purposes from the time of delivery to the clerk 

for filing.”  Here, the trial court properly filed it orders with the clerk on October 

19, and it was under no obligation to serve the orders on Diemond. 

  

                                            
5 Diemond’s 30-day deadline to appeal the October 19, 2018 orders denying continuance 

and granting summary judgment was November 18, 2018.  RAP 5.2(a).  Diemond filed her notice 
of direct appeal on February 21, 2019.  

6 Diemond cites several other cases interpreting similarly outdated Washington court 
rules requiring service of an order before the time to appeal begins to run.  But as stated, CR 
59(b) and RAP 5.2 do not require such service. 
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In the alternative, Diemond argues we should exercise our discretion to 

enlarge the time to file her notice of appeal under RAP 18.8(b), which provides, 

in relevant part:    

The appellate court will only in extraordinary circumstances and to 
prevent a gross miscarriage of justice extend the time within which 
a party must file a notice of appeal, a notice for discretionary 
review, a motion for discretionary review of a decision of the Court 
of Appeals, a petition for review, or a motion for reconsideration. 
 
Ordinarily, the benefit of finality “outweighs” a litigant’s privilege to obtain 

an extension of time, absent extraordinary circumstances or a gross miscarriage 

of justice.  RAP 18.8(b); State v. Moon, 130 Wn. App. 256, 260, 122 P.3d 192 

(2005).  The burden falls on the appellant to provide “sufficient excuse for [her] 

failure to file a timely notice of appeal,” and to demonstrate “sound reasons to 

abandon the [judicial] preference for finality.”  Schaefco, Inc. v. Columbia River 

Gorge Comm’n, 121 Wn.2d 366, 368, 849 P.2d 1225 (1993).   

In Bostwick v. Ballard Marine, Inc., 127 Wn. App. 762, 775-76, 112 P.3d 

571 (2005), we denied review where a litigant sought to excuse an untimely 

cross appeal because it did not receive a copy of the trial court’s order.  As here, 

the court rules did not require the court to notify the parties that it had entered an 

order.  Bostwick, 127 Wn. App. at 775.  We determined that the litigant’s “lack of 

diligence in monitoring entry of an order on a pending motion does not amount to 

‘extraordinary circumstances’ ” under RAP 18.8(b).  Bostwick, 127 Wn. App. at 

776.   

The record here shows the County warned Diemond about noting the 

hearing for summary judgment in an e-mail, and then properly served Diemond 
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with notice of the summary judgment hearing.  Diemond did not timely respond to 

the motion, chose not to attend the hearing,7 and made no attempt to contact the 

court or opposing counsel to find out the status of her motion to continue or 

whether the court had ruled on the County’s summary judgment motion.  

Diemond fails to establish extraordinary circumstances or a gross miscarriage of 

justice that warrants enlarging the time to file her notice of appeal.   

We dismiss as untimely Diemond’s appeal of the trial court orders denying 

her motion to continue, granting summary judgment for the County, and denying 

her motion to reconsider. 

CR 60 Motion To Vacate 

Diemond argues the trial court should have granted her motion to vacate 

the order dismissing her lawsuit under CR 60(b)(11)8 because the judge created 

“an appearance of impropriety and an appearance of a lack of impartiality and 

fairness” in ruling on the County’s summary judgment motion.  We disagree.9 

We review a trial court's decision on a motion to vacate for an abuse of 

discretion.  In re Marriage of Knutson, 114 Wn. App. 866, 871, 60 P.3d 681 

(2003) (citing DeYoung v. Cenex Ltd., 100 Wn. App. 885, 894, 1 P.3d 587 

(2000), review denied, 146 Wn.2d 1016, 51 P.3d 87 (2002)).  A trial court abuses 

                                            
7 Snohomish County Local Civil Rule 7(b)(2)(d)(10)(b) provides, “If no one appears in 

opposition to a motion at the time set for hearing, the court may enter the order sought, unless 
the court deems it inappropriate to do so.”   

8 Diemond argued below that the court should vacate its order under CR 60(a) and (b)(1), 
(3), (4), (5), (9), and (11).  On appeal, Diemond argues for relief under only CR 60(b)(11). 

9 Diemond also suggests the court should have vacated the order because the County 
misled her into believing it would not move for summary judgment, and deliberately failed to e-
mail her notice of the summary judgment hearing date.  The record does not support her 
argument. 
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its discretion by exercising it on untenable grounds or for untenable reasons.  

Knutson, 114 Wn. App. at 871.  Under CR 60(b)(11), a court may vacate a 

judgment for “any . . . reason justifying relief from the operation of the judgment.”  

Courts should apply CR 60(b)(11) sparingly to situations “ ‘involving extraordinary 

circumstances not covered by any other section of the rules.’ ”  Knutson, 114 Wn. 

App. at 872-7310 (quoting In re Marriage of Irwin, 64 Wn. App. 38, 63, 822 P.2d 

797 (1992)).   

  A violation of the appearance of fairness doctrine amounts to an 

extraordinary circumstance under CR 60(b)(11).  Tatham v. Rogers, 170 Wn. 

App. 76, 81, 283 P.3d 583 (2012).  A party asserting a violation of the 

appearance of fairness doctrine must show evidence of actual or potential bias.  

State v. Chamberlin, 161 Wn.2d 30, 37, 162 P.3d 389 (2007) (citing State v. 

Post, 118 Wn.2d 596, 619, 826 P.2d 172, 837 P.2d 599 (1992)); see also In re 

Pers. Restraint of Haynes, 100 Wn. App. 366, 377 n.23, 996 P.2d 637 (2000) (A 

party “must produce sufficient evidence demonstrating bias, such as personal or 

pecuniary interest on the part of the decision maker; mere speculation is not 

enough.”).  We use an objective test to determine whether a judge should 

disqualify herself “where the judge’s impartiality might reasonably be 

questioned.”  In re Pers. Restraint of Swenson, 158 Wn. App. 812, 818, 244 P.3d 

959 (2010) (citing State v. Leon, 133 Wn. App. 810, 812, 138 P.3d 159 (2006)).  

We presume judges perform their functions without bias or prejudice.  Jones v. 

Halvorson-Berg, 69 Wn. App. 117, 127, 847 P.2d 945 (1993).  The critical 

                                            
10 Internal quotation marks omitted.  
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analysis for the appearance of fairness doctrine is how the proceedings would 

appear to a reasonably prudent and disinterested person.  Chi., Milwaukee, St. 

Paul, & Pac. R.R. v. Wash. State Human Rights Comm’n, 87 Wn.2d 802, 810, 

557 P.2d 307 (1976).    

Pointing to the trial judge’s September 2017 conviction for driving while 

under the influence of alcohol, Diemond contends the judge created an 

appearance of unfairness by failing to recuse herself because “at the time she 

ruled on these motions,” the judge was “on probation under the supervision and 

control of the very County and prosecuting attorney’s office whose motion she 

was being asked to grant.”  According to Diemond, the judge could not be fair 

because she was “ruling on a motion brought by the County that has the power 

to seek revocation of her probation and reinstatement of her full 364 additional 

days of jail of her sentence.”  But the judge’s conditions of probation required her 

to maintain law abiding behavior, abstain from alcohol or nonprescribed drugs at 

least eight hours before driving, comply with the Department of Licensing ignition 

interlock, and pay her legal financial obligations.  Diemond fails to explain how 

ruling against the County as part of her judicial duties could put the judge at risk 

of violating her conditions of sentence.   

Even so, Diemond argues the trial court’s rulings themselves show the 

judge was biased.  But judicial rulings alone “ ‘almost never constitute a valid 

showing of bias.’ ”  West v. Wash. State Dist. & Mun. Court Judges’ Ass’n, 190 

Wn. App. 931, 943, 361 P.3d 210 (2015) (quoting In re Pers. Restraint of Davis, 
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152 Wn.2d 647, 692, 101 P.3d 1 (2004)).  And here, the record supports the trial 

court’s decisions throughout the proceedings.   

For example, as discussed above, the trial court properly exercised its 

discretion in denying Diemond’s motion to continue.  See Bavand v. OneWest 

Bank, FSB, 196 Wn. App. 813, 821-22, 385 P.3d 233 (2016) (abuse of discretion 

is proper standard for review of trial court ruling on motion to continue summary 

judgment).  In her notice of unavailability, Diemond moved to continue the 

County’s summary judgment motion, but did not note her motion for a hearing 

before the summary judgment hearing date.  And she failed to support her 

motion to continue with facts and evidence.  Diemond also claimed she was the 

“principal contact” for a “family medical emergency,” but did not disclose the 

nature of the emergency or why it prevented her from responding to the County’s 

summary judgment motion.  Similarly, Diemond asserted she had “not had time 

to secure new counsel,” even though it had been more than a month since the 

settlement negotiations failed.  Finally, Diemond claimed she would incur “a 

disproportionate legal consequence” if she appeared for the October 19 hearing 

because she could not fulfill a “pre committed employment contract.”  Again, 

Diemond did not explain whether she entered the contract after she learned of 

the hearing date or inform the court as to what the “disproportionate legal 

consequence” might be.  The court’s order denying the motion to continue does 

not evidence bias.  

Similarly, the record supports the trial court’s decision to dismiss 

Diemond’s lawsuit on summary judgment.  Summary judgment is appropriate 
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where there is “no genuine issue as to any material fact and . . . the moving party 

is entitled to a judgment as a matter of law.”  CR 56(c).  After the moving party 

submits adequate affidavits, the nonmoving party must set forth facts sufficient to 

rebut the moving party’s contentions and show that a genuine issue of material 

fact exists.  Seven Gables Corp. v. MGM/UA Entm’t Co., 106 Wn.2d 1, 12-13, 

721 P.2d 1 (1986).  CR 56(c) requires that a party opposing a summary judgment 

motion respond no later than 11 days before the motion hearing.  But Diemond 

never responded to the County’s motion for summary judgment.  As a result, the 

trial court relied on the County’s declarations with supporting exhibits from five 

County public records officers, documenting their ongoing efforts to fulfill 

Diemond’s PRA requests.  The court showed no bias when it determined that 

Diemond failed to raise an issue of material fact and that the County was entitled 

to judgment as a matter of law.   

Finally, Diemond contends the Snohomish County Superior Court 

presiding judge should have ruled on her appearance of fairness issue, rather 

than referring the matter back to the trial judge for consideration.  But absent an 

allegation of unconstitutional bias, recusal decisions lie within the sound 

discretion of the trial court.  See State v. Bilal, 77 Wn. App. 720, 722, 893 P.2d 

674 (1995); Tatham, 170 Wn. App. at 88-89.  Unconstitutional judicial bias exists 

when (1) a judge has a financial interest in the outcome of a case, (2) a judge 

previously participated in a case in an investigative or prosecutorial capacity, or 

(3) an individual with a stake in a case had a significant and disproportionate role 

in placing a judge on the case through the campaign process.  State v. Blizzard, 
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195 Wn. App. 717, 727-28, 381 P.3d 1241 (2016).  None of Diemond’s 

allegations amount to unconstitutional bias.   

Attorney Fees 

Diemond requests attorney fees, costs, and statutory penalty fees under 

RCW 42.56.550(4) as “a public records requestor who prevails” in a PRA action.  

Because Diemond did not prevail below or on appeal, we deny her request. 

We affirm.  
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I. ASSIGNMENTS OF ERROR AND ISSUES PRESENTED 

A. Assignments of Error 

1. The trial court erred in ignoring Diemond’s Notice of 

Unavailability for 10/19/18, and holding a dispositive motion hearing on a 

date the Court knew the Plaintiff was unavailable. 

2. The trial court erred in denying Diemond’s Motion to 

Continue the Defendant’s summary judgment motion for three months to 

January 2019 to allow Diemond, who was recently involuntarily pro se 

due to the withdrawal of her attorney for medical reasons, to obtain new 

counsel to respond. 

3. The trial court erred in granting King County’s Motion for 

Summary Judgment. 

4. The trial court erred in failing to promptly provide 

Diemond notice of the orders signed 10/19/18, mailing them to her 17 

days after their signing, and in failing to even list them on the docket or 

make them publicly available for 12 days after signature. 

5. The trial court erred in (a) denying Diemond’s Motion for 

Reconsideration of the order granting King County summary judgment 

and the order denying Diemond’s motion to continue, (b) refusing to hear 

the reconsideration motion when it was originally noted before her, and 
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proof of its confirmation was provided, and (c) delaying a decision on the 

motion for reconsideration for nearly three months after its filing. 

6. The trial court erred in denying Diemond’s CR 60 Motion 

to vacate and for assignment of non-conflicted judge, and in delaying 

hearing, held without oral argument despite Diemond’s request, and a 

decision on such motion for more than a month after its filing. 

7. The Presiding Judge erred in refusing to hear Diemond’s 

CR 60 Motion and motion to assign non-conflicted judge when it was 

noted before him revealing that Judge Dingledy had been convicted by 

King County of a crime and was on probation under the supervision and 

control of King County at the time she was being asked to rule in favor of 

King County in this case. 

8. Judge Dingledy erred in not disclosing her connection with 

King County and in not recusing herself from hearing this case. 

9. The Presiding Judge erred in allowing Judge Dingledy to 

be assigned to hear motions in this case when the Court was aware of 

Judge Dingledy’s conviction and current probation with King County as a 

convicted person. 

B. Issues Pertaining to Assignments of Error 

1. Whether the Supreme Court should reverse and vacate the 

Orders entered in this case in favor of King County and against Plaintiff by 
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Judge Mary Elizabeth Dingledy when (a) King County failed to properly 

notify Diemond of the filing and service of the summary judgment motion 

and led Diemond to believe the motion would only be filed if settlement 

efforts still underway were unsuccessful, (b) Judge Dingledy ignored a 

promptly filed Notice of Unavailability and denied a Motion for a 

Continuance asking for a brief continuance to secure counsel once Diemond 

discovered a summary judgment had been noted and filed, and (c) Judge 

Dingledy who signed the Orders in question was prosecuted by King 

County for a DUI in late 2017 and is currently in her second year of a three-

year probation under King County with 364 days of her 365 jail sentence 

suspended pending completion of her three-year probationary term and 

neither King County nor Judge Dingledy disclosed the Judge’s connection 

or this conflict of interest prior to or after the Judge ruled on the motions? 

2. Whether the Supreme Court should Order assignment by the 

Presiding Judge of a judge other than Judge Dingledy to hear any future 

motions in this case, including any re-note of King County’s Motion for 

Summary Judgment? 

II. STATEMENT OF THE CASE 

 This is a Public Record Act (“PRA”) case stemming from King 

County’s continued failure to provide Appellant Christy Diemond with 
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responsive records including specifically Brady1 material of King County 

agents involved in an alleged animal abuse prosecution of Diemond in 2012 

and sentencing in 2013, a conviction that remains on appeal.2  In early 2015, 

Diemond learned that two specific King County employees—Robin Cleary 

and Jenee Westberg—both of whose testimony was crucial to the 

prosecution at her criminal trial—had been fired for dishonesty, turpitude 

and misconduct, including specifically events documented in Brady 

materials.  CP 167-168 at ¶7.  In February 2015 Diemond made a PRA 

request to King County for these two employees’ personnel files and any 

                                                 
1 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963). 
2 Diemond agreed to give her two elderly horses Brandy, age 39 and Bud age 35, to 
Regional Animal Services of King County (“RASKC”) King County Animal Control to 
find them a new home when her dying 92-year-old-mother needed her full time attention 
and resources.  See CP 166-167 at ¶2.  RASKC contracted Save a Forgotten Equine 
(“SAFE”), an alleged horse rescue operation with whom RASKC then conspired to 
prosecute Diemond for alleged animal cruelty. SAFE systematically starved Brandy and 
Bud over the first three months they had them and then RASKC employee Jenee 
Westberg and King County Sheriff Detective Renee Cleary took pictures of the horses 
alleging the pictures had been taken when Diemond still cared for them.  Id.  Brandy and 
Bud were in mid-shed in the picture, something that only occurs in mid-May and not in 
the dead of winter of February when SAFE, Westberg and Cleary alleged the pictures had 
been taken, and the metadata of the digital images showed the camera temperature when 
the pictures were taken was 61 degrees, rather than the below freezing temperatures of 
the alleged photo date.  Id.  Ten months after SAFE took custody of Brandy and Bud, and 
mere weeks after SAFE was notified that Diemond had retained an equine veterinarian to 
examine the horses as part of her criminal defense, and before such veterinarian could 
examine the horses, SAFE shot Brandy in the head claiming she had colic, a condition 
that is treatable, and not typically treated with summary execution.  CP 168 at ¶4.  Six 
months later, sixteen months after taking the horses, SAFE shot Bud. in the head, also 
before he was examined by Diemond’s veterinarian, this time alleging Bud had a penile 
infection.  Id.  Diemond was prosecuted and convicted based on perjured testimony of 
Cleary and Westberg and was sentenced to a suspended sentence of 365 days with one 
day in jail. Diemond was denied access to the metadata of the photographs during her 
trial, and crucial impeachment evidence and Brady material King County withheld from 
her that forms the basis of this PRA case.  Diemond’s conviction remains on appeal as 
Ms. Diemond continues to fight to clear her name.  CP 168 at ¶5. 
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Brady materials that may exist and related misconduct investigations and 

records (CP 168-170 at ¶¶7-12) focusing her requests on these two 

employees because Diemond knew their trial testimony was perjured.  CP 

169 at ¶8.  King County silently withheld and failed to produce essential 

records that Diemond should have been provided at the time of her criminal 

prosecution and appeal, forcing Diemond to bring this PRA case.  CP 170 

at ¶¶15-25. 

 Diemond has discovered responsive records on her own that King 

County possessed and still has never disclosed.  For example, Diemond has 

uncovered an email thread of King County Prosecuting Attorneys 

discussing whether they should disclose Cleary’s Brady status or Cleary’s 

Brady materials to Diemond in August to September 2014 while 

Diemond’s criminal case was on appeal, ultimately concluding that they 

need not, and would not disclose Cleary’s Brady status or materials to 

Diemond although contrary to binding Ninth Circuit precedent.  CP 

171 at ¶19; CP 182-198.  It was not until March 2016 that King County 

revealed that Cleary had been listed as a Brady officer in 2014 while 

Diemond’s case was on appeal.  The list provided was heavily redacted 

hiding why Cleary was on the list.  CP 171 at ¶20; CP 200. 

 Diemond has also learned on her own that Westberg was secretly 

made a Brady officer in 2012 right before Diemond’s first continued 
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sentencing hearing, a fact hidden from Diemond during her criminal case 

and appeal, and such materials have still not been fully produced by King 

County to Diemond.  CP 171-173 at ¶¶19, 21-24; CP 202-526.  Diemond 

learned on her own that Westberg, while a King County animal control 

officer, was arrested and prosecuted by King County in 2008 for 19 counts 

after she was pulled over in her car and caught on illegal drugs and 

surrounded by a glass pipe and several full bottles of narcotic prescription 

pill bottles none of which were prescribed for her.  CP 172 at ¶21; CP 202-

245.  Diemond also learned on her own that Westberg was arrested and 

prosecuted by Kent Municipal Court for shoplifting from a Kent Kmart in 

2006-2007.  CP 172 at ¶21; CP 236-245. 

 In March 2016, after being sued in this PRA case, King County 

produced a heavily redacted Brady list showing Westberg had been on the 

list since October 2012, but redacting the reason she was on the list.  CP 

172 at ¶22; CP 247.  King County has still failed to produce records 

explaining why Westberg is on the Brady list.  CP 172-173 at ¶23. 

On 8/23/18 Diemond became pro se in this PRA lawsuit due to the 

withdrawal of her attorney for medical reasons.  CP 173 at ¶26; CP 530-

531.  Diemond proceeded with a scheduled settlement conference with King 

County on 9/12/18, during which she provided King County with proof of 

numerous records that should have been disclosed to her that to this day 
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have not been produced.  CP 173 at ¶27.  Diemond and the County 

continued with settlement discussions for weeks afterward.  CP 174 at ¶28.  

Unbeknownst to Diemond, while engaging in such ongoing settlement 

discussions King County went ahead with plans to note a summary 

judgment motion in the case that was to be filed only “if we don’t settle this 

case” (CP 533), but failed to tell her or serve her by email as had been their 

agreement and practice, or provide the documents to her during their 

settlement conference or subsequent settlement emails.  CP 174-175 at 

¶¶29-32; CP 533-537.  King County had stated it originally planned to note 

its motion for 10/12/18 if the case did not settle, then changed its mind 

selecting 10/18/18 instead.  CP 533-537.  Again, the communication to 

Diemond was that the hearing would be noted only “if we don’t settle this 

case” (CP 533)–but as settlement discussions were continuing, Diemond 

was not aware, and was not told, that King County went ahead and noted 

such Motion.  CP 173 at ¶30.  King County emailed Diemond on 9/19/18, 

the day King County secretly noted and delivered the summary judgment 

motion to the UPS Mailbox Store as explained below, and yet failed to 

mention the filing, noting, or the delivery.  CP 175 at ¶32.  (Diemond had 

advised opposing counsel during their settlement discussions in September 

2018 that if the matter did not settle that she would be securing counsel to 

represent her in connection with any summary judgment motion and would 
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need a few months to secure such counsel and for such counsel to become 

prepared.  CP 175-176 at ¶34.) 

When Diemond became pro se in August 2018 and filed an 

appearance, she explained to opposing counsel that the address listed on her 

Notice of Appearance was a UPS Mailbox Store that was not her registered 

agent and could not accept service on her behalf, but she agreed to accept 

service by email and secured an agreement with opposing counsel that they 

would email her copies of anything they needed to serve on her rather than 

just dropping it off at the UPS Mailbox Store counter.  CP 174-175 at ¶31. 

On 9/19/18, while engaging in settlement discussions with Diemond 

by email, opposing counsel—with no mention to Diemond—sent a 

messenger to the UPS Mailbox Store who dropped off an unlabeled stack 

of documents without an envelope or note.  CP 175 at ¶32.  It was several 

hundred pages of declarations and briefing including a Note for Hearing for 

a summary judgment motion noted for 10/19/18.  Id.  Opposing counsel did 

not mention this service, or the filing or noting, to Diemond in their 

continuing settlement discussions and emails nor alert her to the drop off of 

documents at the UPS Mailbox Store counter, nor email her copies.  CP 

174-175 at ¶¶30, 32.  The UPS Mailbox Store eventually figured out the 

delivery was for Diemond, one of its mailbox customers, and placed the 

materials in her mailbox at the Store.  CP 175 at ¶32.  Diemond did not 
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learn of the filing or this delivery until 10/1/18, 11 days later, when she 

found the records in her mailbox at the UPS Mailbox Store, and she hastily 

began searching for new counsel and on her own wrote, filed and served on 

10/12/18 a Notice of Unavailability and a Motion to Continue the motion to 

January 2019 so she could secure counsel to represent her.  CP 175 at ¶33; 

CP 56-65, 707-715.  Diemond filed the documents on 10/12/18, as the file 

stamp on the original shows—see CP 56-65, 707—but the Superior Court 

Clerk listed the file date of the Motion to Continue on the docket as 

10/15/18.  See Docket and Index to Clerks Papers, Vol. 4 (dkt. 50).  

Diemond in the Motion to Continue and included Declaration also 

explained as best she could in the short period of time that the County had 

not, in fact, produced Brady materials still owed to her illustrating why 

summary judgment for the County was inappropriate.  CP 56-65, 707-715. 

By selecting 10/19/18, King County was explicitly and knowingly 

selecting Judge Mary Elizabeth Dingledy to hear its motion.  Snohomish 

Superior Court hears such motions on its civil motions calendar, and 

assigns each of its judges to that calendar on specified days of the year.  A 

link to such calendar is listed on the Note for Motion.3 

                                                 
3 See, e.g., 
https://www.snohomishcountywa.gov/DocumentCenter/View/60234/Criminal-
HearingsMotions-and-Civil-Motions-Schedule-2019-PDF- and 
https://www.snohomishcountywa.gov/DocumentCenter/View/16316/Judges-weekly-
calendar-assignments-and-courtroom-locations-PDF (last visited 7/7/19). 
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In this case the Judge assigned to hear the motion is key as the 

movant was King County, and its lawyers were two current and long-time 

King County Prosecuting Attorneys, and the Judge these Prosecutors 

selected to note their motion before was charged, and convicted by the King 

County Prosecuting Attorney’s Office of Driving Under the Influence 

(“DUI”) in late 2017 with a suspended sentence of 364 additional days in 

jail pending a three-year probation, and this Judge remains in her second 

year of that three-year probation under the control of King County—

the party whose motion she was being asked to decide.  CP 53 at ¶¶14-

15; CP 125-165. 

Opposing counsel did not inform Diemond of these facts, nor did 

Judge Dingledy disclose them or recuse herself from hearing the Motion.  

Instead, opposing counsel and the Superior Court claim that Judge Dingledy 

took the bench at 9:30 a.m. on 10/19/18, held a summary judgment hearing 

in this matter without Diemond’s presence, signed the orders granting the 

motion for summary judgment and denying the motion for a continuance, 

and that such orders were delivered to the Court Clerk’s Office and stamped 

as filed just 16 minutes after the hearing allegedly started.  See CP 67-71.  

The Superior Court claims that no recording was made of that hearing but 

alleges that King County Prosecuting Attorney Mari Isaacson appeared in 

person for King County at the hearing.  See Court Docket and CP 73.  The 
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initials on the 10/19/18 Orders further bear the initials “MBD” when Judge 

Dingledy’s legal middle name is Elizabeth and thus her legal initials would 

be “MED”, and she signed her criminal case records with simply “MD” as 

her initials.  Compare CP 67-71 and CP 123 with CP 153-160.  Judge 

Dingledy made no findings in either Order and failed to mention having 

reviewed Diemond’s Notice of Unavailability or her other filings.  CP 32-

35. 

The 10/19/18 Orders were not emailed to Diemond, or mentioned to 

Diemond, and instead were mailed to Diemond by the Superior Court to the 

UPS Mailbox Store 17 days later—as indicated by the envelope with a 

postage stamp date of 11/6/18.  CP 177 at ¶37; CP 539.  Diemond, having 

heard nothing on her motion for continuance of the summary judgment 

motion, checked the docket several times and finally saw the Orders on the 

docket on 11/1/18 (with an alleged file date of 10/19/18).  CP 177 at ¶38.  

She downloaded a copy of the Orders that same day and drafted, filed and 

served a Motion for Reconsideration that same day 11/1/18.  CP 51-53 at 

¶¶6, 11; CP 75-90; CP 177-178 at ¶¶39-40.  Her motion repeated her 

request from her motion for continuance that the summary judgment 

hearing be noted in January so she could retain new counsel and respond.  

CP 177 at ¶38. 
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Diemond timely confirmed the Motion for Reconsideration and 

received a confirmation receipt.  CP 178 at ¶43; CP 541-543.  On the note 

date, Diemond appeared for the hearing and was told by Superior Court 

Courtroom staff that the motion would not be heard as it allegedly had not 

been confirmed.  CP 178 at ¶42.  Diemond immediately showed Judge 

Dingledy the confirmation receipt as proof that the Motion HAD been 

timely confirmed.  Id. at ¶42; CP 541-543.  Judge Dingledy still refused to 

hear it that day.  Judge Dingledy’s clerk later instructed Diemond to re-note 

the hearing to 1/11/19 before Judge Dingledy on her personal calendar, 

which Diemond promptly did.  CP 178 at ¶42; CP 119-121. 

On 1/11/19 Judge Dingledy considered the matter without oral 

argument although Diemond was present during the motion calendar and 

wishing to be heard.  CP 178 at ¶42.  On 1/17/19 Judge Dingledy allegedly 

signed an Order denying the Motion for Reconsideration.  The Order was 

not given to the Superior Court Clerk for filing and entry until 1/22/19, 

five days after it was allegedly signed.  CP 563. 

Diemond thereafter successfully retained new counsel to represent 

her in this matter.  CP 562.  On 2/21/19 her counsel filed a Notice of 

Appeal seeking direct review in the Washington State Supreme Court of 

the Order denying the Motion to Continue, the Order granting Summary 
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Judgment to King County, and the Order denying Diemond’s Motion for 

Reconsideration.  CP 30-36. 

On 2/8/19 Diemond’s new counsel discovered that Judge Dingledy 

had been charged and convicted of a DUI by King County in late 2017 and 

that Judge Dingledy remains to this day on probation under the control of 

King County.  CP 53 at ¶¶14-15; CP 125-165.  On 2/14/19, six days after 

discovering this new information, Diemond through her new counsel filed 

and served a CR 60 Motion to Vacate the Orders of Judge Dingledy and 

for assignment of a non-conflicted judge to hear the summary judgment 

motion when re-noted.  CP 10, 51-165, 544-561.  The CR 60 Motion and 

motion for assignment of non-conflicted judge were noted before the 

Presiding Judge Bruce I. Weiss as one of the issues in the motion was the 

conflict of the originally assigned judge.  CP 10 at ¶2; CP 47-49.  

Diemond’s counsel timely confirmed the Motion by telephone in the early 

morning of 2/19/19 and online at 6:17 am on 2/20/19.  CP 10 at ¶2; CP 

14. 

On 2/21/19, one day before the note date, at 9:41 am, the County’s 

attorneys emailed the Court and Diemond’s attorney claiming to be 

unavailable on the note date of 2/22/19 and expecting the Court and 

opposing counsel to honor that emailed notice indicating unavailability.  

CP 11 at ¶3; CP 25-26.  Diemond’s attorney responded noting the irony 
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that the County’s attorneys were asking her and the Court to honor their 

belated emailed alleged unavailability, the day before the hearing, for 

which they had not filed a Notice of Unavailability even though they had 

had the Motion since 2/14/19, when they did not honor Diemond’s Notice 

of Unavailability filed 10/12/18 for the summary judgment motion the 

County had secretly noted and filed for hearing 10/19/18.  CP 25. 

On 2/20/19, two days before the note date of the CR 60 motion, 

Judge Weiss’s law clerk contacted the parties indicating that Judge Weiss 

would not hear the Motion despite it including a motion for assignment of 

a non-conflicted judge, and instructing that it was to be noted before Judge 

Dingledy through her law clerk.  CP 11-12 at ¶ 3; CP 20-23.  Diemond’s 

lawyer immediately contacted Judge Dingledy’s Clerk, and after several 

email exchanges was advised that (a) Judge Dingledy would hear the 

matter but without oral argument, (b) the earliest date she would allow it 

to be noted was 3/5/19, and (c) that a re-note of the hearing should be filed 

for that date.  CP 11-12 at ¶3; CP 16-22.  A new Note for Motion was 

promptly filed and served, and the motion was confirmed as instructed 

with Judge Dingledy’s clerk.  CP 11 at ¶3; CP 7-9. 

Judge Dingledy declined to grant oral argument on the CR 60 

motion and motion for re-assignment.  CP 17-18.  She denied the Order 

on 3/18/19.  CP 1-2.  On 3/20/19 Diemond filed an Amended Notice of 
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Appeal adding the 3/18/19 Order to the existing appeal.  Brief of 

Appellant Appendix (“App.”) A1-A10 attached hereto.  On 3/22/19, the 

Supreme Court ruled by letter “The amended notice is timely as to the 

addition of a request for review of the order denying the CR 60 motion 

and review of that order is appropriately considered as part of this appeal. 

See RAP 5.3(h).  Therefore, the Appellant is granted permission to amend 

the notice of appeal.”  App. B1, attached hereto. 

On 3/8/19 Diemond timely filed a Statement of Grounds for Direct 

Review in the Washington Supreme Court.  On 3/22/19 King County filed 

an Answer to the Statement of Grounds for this appeal arguing that the 

Notice of Appeal of 2/21/19 was untimely as it was filed more than 30 

days after the Order denying the Motion for Reconsideration was signed 

(although within 30 days of its being filed), but also that the 2/21/19 

Notice of Appeal was premature as it was filed before the Order denying 

the CR 60 Motion had been entered.  Answ. to Statement of Grounds at 6. 

III. ARGUMENT 

A. The Orders at Issue are Defective on their 
Face and Should be Vacated. 

CR 56(h) requires that the order granting or denying summary 

judgment “designate the documents and other evidence called to the 

attention of the trial court before the order on summary judgment was 

entered.”  Judge Dingledy’s Order granting summary judgment to King 
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County fails to list any materials filed by Diemond as material the judge 

reviewed even though Diemond filed a number of declarations and several 

pages of briefing illustrating that the records Diemond sought had been 

silently withheld by the County and were still being withheld. 

CR 56(c) requires that summary judgment may only be granted “if 

the pleadings, depositions, answers to interrogatories, and admissions on 

file, together with the affidavits, if any, show that there is no genuine issue 

as to any material fact and that the moving party is entitled to a judgment 

as a matter of law.”  CR 56(d) requires that the trial court  

at the hearing of the motion, by examining the pleadings 
and the evidence before it and by interrogating counsel, 
shall if practicable ascertain what material facts exist 
without substantial controversy and what material facts are 
actually and in good faith controverted. It shall thereupon 
make an order specifying the facts that appear without 
substantial controversy, including the extent to which the 
amount of damages or other relief is not in controversy, and 
directing such further proceedings in the action as are just. 
Upon the trial of the action, the facts so specified shall be 
deemed established, and the trial shall be conducted 
accordingly. 

 
Further, CR 56(f) authorizes that 
 

Should it appear from the affidavits of a party opposing the 
motion that for reasons stated, the party cannot present by 
affidavit facts essential to justify the party's opposition, the 
court may refuse the application for judgment or may order 
a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make 
such other order as is just. 
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 On 10/12/18, Diemond, acting as a new pro se, filed a Notice of 

Unavailability, declarations, a motion to continue, and numerous 

attachments in opposition to the summary judgment motion explaining 

specifically that she was not notified of the summary judgment filing, was 

unavailable on the date set for its hearing, needed a three month 

continuance to obtain counsel who could respond, and further showing 

that contrary to King County’s claims numerous facts were in dispute and 

that numerous responsive records had not yet been provided to her in this 

case.  The trial court did not examine the parties to determine if there were 

questions of fact, and according to her summary judgment order did not 

even consider the material filed by Diemond when deciding there were no 

questions of fact and that summary judgment should be granted to King 

County.  Judge Dingledy further did not explain why Diemond was not 

afforded a brief continuance to secure counsel and to be able to file more 

complete opposition materials when Diemond was ambushed with a 

surprise summary judgment motion that was deliberately not properly 

served upon her, and that Diemond had been intentionally misled by King 

County into believing that the settlement discussions underway meant the 

motion for summary judgment had not been filed and would not be filed 

unless the case did not settle.  Diemond sufficiently set forth specific facts 

showing there was a genuine issue for trial (CR 56(e)), but Judge 
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Dingledy, according the Order, again did not even consider Diemond’s 

filings in connection with the summary judgment motion. 

 Judge Dingledy did not explain in her Order denying the 

Continuance what she reviewed or why Diemond should be denied her 

brief continuance.  Judge Dingledy did not make any findings or explain 

in her Orders denying the Motion for Reconsideration or the CR 60 

Motion and motion for assignment of non-conflicted judge why those 

motions were denied.  Judge Dingledy did not address, at all, the conflict 

of interest alleged and her connection to King County, only stating that 

she had been the assigned judge for both of the October 2018 dates King 

County had selected as possible hearing dates. 

 The Orders show that Judge Dingledy did not consider the 

material and declarations filed by Diemond before granting summary 

judgment against her, denying her request for a continuance, or denying 

her motion for reconsideration and CR 60 motion and motion for 

assignment to a non-conflicted judge.  As explained below, the Orders 

further show Judge Dingledy did not properly apply PRA law and 

requirements when choosing to toss Diemond’s case out as she did. 
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B. PRA Cases Place the Burden Squarely on the 
Agency, and that Burden was Not 
Appropriately Applied Here. 

The PRA is to be “liberally construed and its exemptions narrowly 

construed” to ensure the public’s interest in “full access” to government 

information is protected.  RCW 42.56.030.  As the Washington State 

Supreme Court stated: 

We interpret the [PRA] liberally to promote full disclosure 
of government activity that the people might know how 
their representatives have executed the public trust placed 
in them and so hold them accountable. 

 

Spokane Research & Defense Fund v. City of Spokane, 155 Wn.2d 89, 

100, 117 P.3d 1117 (2005). 

 The PRA itself further states its intended purpose, to be effectuated 

by the court’s enforcement and adjudications.  In 1992, the Legislature 

amended the Act to add the following mandate, now found at RCW 

42.56.030, and in 1992 found at RCW 42.17.251: 

The people of this state do not yield their sovereignty to the 
agencies that serve them. The people, in delegating 
authority, do not give their public servants the right to 
decide what is good for the people to know and what is not 
good for them to know. The people insist on remaining 
informed so that they may maintain control over the 
instruments that they have created. The public records 
subdivision of this chapter shall be liberally construed and 
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its exemptions narrowly construed to promote this public 
policy. 
 
 
Agencies are required to provide a sufficient explanation of any 

portion of a record redacted or withheld as exempt, and failure to provide 

such an explanation is itself a violation of the PRA.  City of Lakewood v. 

Koenig, 182 Wn.2d 87, 343 P.3d 335 (2014). 

Agencies that claim no more responsive records exist further bear 

the burden of proving its search was reasonable to make such a 

determination.  Neighborhood Alliance of Spokane County v. Spokane 

County, 172 Wn.2d 702, 261 P.3d 119 (2011). 

We do not allow agencies to decide what records it must produce 

or when its administrative inconvenience or difficulty can relieve it of the 

obligation to produce records.  Hearst v. Hoppe, 90 Wn.2d 123, 131, 580 

P.2d 246 (1978). 

[W]hen courts review de novo the action of public officials, 
they “shall take into account the policy of this chapter that 
free and open examination of public records is in the public 
interest, even though such examination may cause 
inconvenience . . . to public officials . . .” RCW 
42.17.340(2). The act's provisions would appear to have 
specifically addressed appellant's arguments and declared 
them to be of insignificant impact compared with the stated 
public purpose of the act. The fact that the material may be 
available in other records is not a reason stated in the act 
for failure to disclose. 
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Hearst, 90 Wn.2d at 132.  “[L]eaving interpretation of the act to those at 

whom it was aimed would be the most direct course to its devitalization.”  

Id. at 131. 

 Diemond established both in her motion to continue and opposition 

to the summary judgment motion as well as in her Motion for 

Reconsideration and CR 60 Motion to Vacate that King County had not 

produced all responsive records to her, had redacted records without a 

sufficient explanation, and that the redactions were improper.  For 

example, King County produced blacked out Brady lists listing the names 

of officers named as Brady officers, but hiding the dishonest or illegal act 

that put the individual on the list.  See, e.g., CP 200, 247-250.  In its 

summary judgment motion King County contended it had done a good 

enough job producing records to Diemond and that its production should 

be deemed to be enough so no further records were required.  It also 

argued that even though it missed its deadlines to give Diemond the 

records she requested in 2015 by a date that could have helped her in her 

criminal appeal, that on its own it had chosen to continue to keep trickling 

out records during the lawsuit in connection with discovery, and so its 

response was not done by the time she sued in 2015 and so in 2018—three 

years after suit, when all records had still not been provided, King County 

argued the trial court should hold since it chose to produce more records to 
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Diemond after she sued in 2015, that the court should hold she lacked 

standing to sue in 2015 and her suit should be dismissed.  King County 

further argued that since it contended Diemond was not visiting an online 

portal to access records from the Sheriff’s Office, based on its surveillance 

of her downloads, as often or as recently as the County thought she should 

have, that the court should rule the County could stop producing records to 

her and deem the request abandoned. 

None of these arguments were a basis, even if true, of granting 

summary judgment to King County. 

King County’s motion for summary judgment was based on the 

Division Two Court of Appeals decision in Hobbs v. State which held 

that final action on a PRA request is “some agency action, or inaction, 

indicating that the agency will not be providing responsive records.”  

Hobbs v. State, 183 Wn. App 925, 935-936, 335 P.3d 1004, 1009 (Div. II 

2014).  The Hobbs decision is in direct conflict with cases from other 

Divisions, including Cedar Grove Composting, Inc. v. Marysville, 188 

Wn. App. 695, 354 P.3d 249 (Div. I, 2015); Hikel v. Lynnwood, 197 Wn. 

App. 366, 389 P.3d 677 (Div. I, 2016). 

It is further in conflict with the Washington State Supreme Court’s 

decision in Belenski v. Jefferson County, 186, Wn.2d 452, 460-61, 378 

P.3d 176 (2016), which held that the one-year statute of limitations for 

App. B-27



23 
 

PRA cases begins upon the “agency’s final, definitive response to a public 

records request”.  The Court held the clock started when the agency 

responded with words indicating there were no responsive records or no 

further responsive records that “[r]egardless of whether this answer was 

truthful or correct … was sufficient to put him on notice that the County 

did not intend to disclose [more] records or further address this request.”  

186 Wn.2d at 460-61; see also RCW 42.56.550(6).  In Belenski, the 

Supreme Court held “If Belenski was unsatisfied with this answer, he 

could sue to hold the County in compliance with the PRA as soon as it 

gave this response—there was no need for him to wait an additional 25 

months before bringing his cause of action.”  Id. at 461. 

Here, King County agreed to produce records to Diemond by April 

2015.  It did not produce the records she sought, redacted non-exempt 

records without sufficient explanation or justification and failed to provide 

a reasonable estimate of when records would be produced.  Diemond 

waited but was forced to sue.  Three years passed, with records still not 

provided, less redacted records not produced, no commitment that 

everything was coming, and in fact the County alleged exactly the 

opposite—that it had found all it could or would and would not be 

producing more.  And then in October 2018, with no notice to Diemond, it 

moved for summary judgment on the basis it was not done producing 
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when Diemond sued in 2015 arguing it should be let off the hook for its 

years of denial of records and delay of access. 

And despite the record, despite Diemond’s submission, and in 

direct contradiction of binding caselaw regarding the PRA, Judge 

Dingledy did not look beyond the materials filed by King County, did not 

even consider Diemond’s submission, and granted summary judgment for 

the County.  The decision must be vacated and Diemond afforded a fair 

hearing, with the opportunity to respond, before King County’s liability is 

determined. 

C. No Court Has Ever Ruled that the Materials 
Denied Diemond were Not “Brady” 
Material or Non-Responsive. 

King County, in a continued practice of misrepresenting the facts 

and the law to this Court, argued in its Answer to the Statement of 

Grounds that an appellate court already determined that the Westberg and 

Cleary records that were not produced to Diemond were not “Brady” 

material and that their failure to produce them was somehow harmless.  

No Court has ever so held.  The fact that Diemond was denied the Brady 

evidence in time to prepare her appellate briefing, and remains deprived 

on the material to this day, does not excuse King County’s deliberate, 

dishonest, decision to withhold the information from her during her 

criminal trial, sentencing, and appeals.  The email string between 
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Prosecutors working on her criminal appeal questioning whether or not 

they had to disclose the Cleary addition to Diemond or her counsel during 

the appeal is akin to a smoking gun.  It should send ripples of disgust and 

distrust down the backs of the Court, and illustrates exactly why the 

withholding under the PRA was so egregious and King County should not 

have been let off the hook for its actions.  See email string among 

prosecutors at CP 182-195. 

A prosecutor has a constitutional duty to disclose both 
exculpatory evidence and impeachment evidence favorable 
to a criminal defendant. Brady, 373 U.S. at 87, 83 S.Ct. 
1194 (prosecutor’s failure to disclose evidence favorable to 
an accused violates due process); see also United States v. 
Bagley, 473 U.S. 667, 678-84, 105 S.Ct. 3375, 87 L.Ed.2d 
481 (1985) (Failure to disclose evidence that could have 
been used to impeach a government witness violates due 
process.). This constitutional duty to disclose exists even if 
the governmental record is exempt from disclosure under a 
state statute. See Pennsylvania v. Ritchie, 480 U.S. 39, 57, 
107 S.Ct. 989, 94 L.Ed.2d 40 (1987). 
 
 

Sheats v. City of East Wenatchee, 6 Wn. App. 2d 523, 538, 431 P.3d 

489 (Div. III, 2018). 

 In fact, these prosecutors themselves were aware of their duties 

and obligations to disclose, and discussed this in their email string which 

stated in relevant part as follows: 

You will recall that the case law suggesting that we 
provide notice of pending matters comes from the 9th 
Cir. Case where the State failed to disclose information 
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about an expert they planned to call at trial whom they 
knew was about the be discredited in an investigation.  
In that case, the court noted that the State could not 
simply wait for a finding to be made and should have 
ultimately affirmed the disclosure pending trial.  US v. 
Olson, 704 F.3d 1172, 1182 (2013).  (The court 
ultimately affirmed the conviction finding that there 
was no reasonable possibility the verdict would have 
been different if the favorable evidence had been 
disclosed because of the overwhelming evidence against 
the defendant.) 
 
 

CP 184 (emphasis added).  Despite being fully aware of this binding 

precedent, the King County prosecutors, including the attorneys involved 

in this PRA litigation, chose not to provide to Diemond the evidence that 

the officers who had testified against her and who created the 

documentation used against were discredited in another investigation.  

Diemond cannot know what impact having this information could have 

had on her trial or her appeal, and what impact it could still have today in 

her continued effort to clear her name. 

D. Judge Dingledy Should Not Have Heard the 
Motions. 

Diemond filed a Notice of Unavailability and a Motion for 

Continuance explaining why she needed the summary judgment hearing re-

noted, and she provided ample proof to create a question of fact precluding 

summary judgment to King County including proof that King County was 

done producing records to her but had not identified or disclosed relevant 
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responsive records about the two now-fired employees—the opposite of 

what King County alleged in its motion.  Judge Dingledy’s grant of the 

summary judgment motion, and rejection of Diemond’s Notice of 

Unavailability and her Motion for a Continuance contradict decades of case 

law from the State Supreme Court and the Courts of Appeal as Diemond at 

a minimum raised a question of fact about whether King County had 

violated the PRA.  The Orders do not state the reason summary judgment 

was granted or the continuance was denied, which itself shows their 

invalidity.  But more importantly, the judge who King County knowingly 

selected, who the Presiding Judge allowed to be assigned to hear the 

motions, and which assigned judge in fact choose to hear and decide the 

motions, is a judge who was at the time she ruled on these motions on 

probation under the supervision and control of the very County and 

prosecuting attorney’s office whose motion she was being asked to grant.  

King County should not have placed Judge Dingledy in the untenable 

position of having to rule on a motion brought by the entity which holds her 

freedom in its hands or recuse herself.  The Snohomish County Superior 

Court, at the same time, should not have assigned a case involving King 

County to Judge Dingledy with whom Judge Dingledy remains on criminal 

probation.  Judge Dingledy was required to notify Snohomish County 

Superior Court of her conviction and the terms of her sentence, including 
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her probation under the control and supervision of King County.  King 

County argues in its Answer to the Statement of Grounds that it would be a 

King County District Court judge to ultimately jail Judge Dingledy if she 

violated the terms of her probation during her remaining two years of her 

three years of probation under the supervision and control of King County, 

but this ignores the reality that the King County Prosecutor’s Office, and 

Probation Department, are empowered to bring such alleged violations 

before the District Court Judge to seek to have her full suspended sentence 

re-instated.  Finally, Judge Dingledy had a duty to recuse herself and not 

rule in a case where King County was a party while there remains even the 

appearance that she cannot be impartial. 

Code of Judicial Conduct (“CJC”) Canon 1 states: “A judge shall 

uphold and promote the independence, integrity, and impartiality of the 

judiciary, and shall avoid impropriety and the appearance of impropriety.”  

CJC Rule 1.2 requires that “A judge shall act at all times in a manner that 

promotes public confidence in the independence, integrity, and impartiality 

of the judiciary, and shall avoid impropriety and the appearance of 

impropriety.”  Comment 2 to CJC Rule 1.2 states: “A judge should expect 

to be the subject of public scrutiny that might be viewed as burdensome if 

applied to other citizens, and must accept the restrictions imposed by the 

Code.”  Comment 3 to CJC Rule 1.2 states: “Conduct that compromises the 
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independence, integrity, and impartiality of a judge undermines public 

confidence in the judiciary.”  Comment 5 to CJC Rule 1.2 states: “The test 

for appearance of impropriety is whether the conduct would create in 

reasonable minds a perception that the judge violated this Code or engaged 

in other conduct that reflects adversely on the judge's honesty, impartiality, 

temperament, or fitness to serve as a judge.” 

By ruling on a motion brought by the County that has the power to 

seek revocation of her probation and reinstatement of her full 364 additional 

days of jail of her sentence, Judge Dingledy created at a minimum an 

appearance of impropriety and an appearance of a lack of impartiality and 

fairness.  Had she disclosed the full events and given the parties the time to 

decide whether to ask her to recuse, she could have perhaps overcome such 

an appearance, but neither King County, the Snohomish Superior Court, or 

the Judge provided that notice to Diemond.  Had she been notified, 

Diemond would not have consented to the conflict and agreed to allow 

Judge Dingledy to hear the matter.  CP 178-179 at ¶ 43. 

The appearance of impropriety is magnified by the bizarre events 

surrounding the handling of the Orders and Diemond’s filings as explained 

herein.  A truly impartial and full consideration of the several hundred of 

pages of materials filed by King County as part of its summary judgment 

motion and Diemond’s sizable response including her Motion for 
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Continuance and Notice of Unavailability and her subsequent related filings 

could not have occurred with all such materials fully considered, the matters 

ruled upon, and orders signed, delivered to the Clerk’s Office and file 

stamped—all within the 16 minutes from the hearing start time the Clerk 

stamp indicates was afforded here.  (By comparison, Judge Dingledy’s 

Order denying the Motion for Reconsideration, signed on 1/17/19, was not 

delivered to the Clerk’s Office and file stamped as received for five entire 

days, to 1/22/19.)  The appearance of impartiality and unfairness is further 

magnified by the delay then caused by the Clerk’s Office, and the movant 

King County, in failing to notify Diemond a decision had been issued on 

10/19/18, and the Clerk’s delay in mailing Diemond the Orders for 17 

days—past the normal date for a motion for reconsideration.  Additionally, 

Diemond’s Motion for Reconsideration, filed the very day she discovered 

the Orders had been entered, was duly confirmed, but Superior Court staff 

nonetheless struck the hearing claiming it had not been confirmed.  When 

Diemond provided the confirmation email to Judge Dingledy, the matter 

was still not heard and was not allowed to be re-noted for more than a month 

later.  When Diemond appeared at that re-noted hearing, she was still 

prevented from providing oral argument on the hearing date, and the Order 

denying the Motion was not signed until a week after the hearing, and not 

filed for five days after signing. 
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All of the above facts provide an appearance of impartiality and 

unfairness that demands a do-over, with a non-conflicted Judge, adequate 

notice and an opportunity to respond.  Diemond provided King County and 

the trial court proof that King County has violated, and continues to violate 

the PRA in its handling of her PRA requests that are the subject of this civil 

lawsuit.  Diemond deserved to have a fair hearing, and proper notice and a 

time to respond to the summary judgment motion before her case was 

summarily dismissed. 

CJC Rule 2.6(1) requires that “A judge shall accord to every person 

who has a legal interest in a proceeding, or that person's lawyer, the right to 

be heard according to law.”  CJC Rule 2.2 states that “A judge shall uphold 

and apply the law, and shall perform all duties of judicial office fairly 

and impartially”.  Comment 4 to CJC Rule 2.2 states “It is not a violation 

of this Rule for a judge to make reasonable accommodations to ensure pro 

se litigants the opportunity to have their matters fairly heard.”  Here, on 

10/12/18 Diemond filed her Motion for Continuance and Notice of 

Unavailability alerting Judge Dingledy that she was not afforded proper 

notice of the 9/19/18 filings and could not appear at the 10/19/18 hearing.  

Diemond further noticed her Motion for Reconsideration, confirmed that 

Motion, and appeared at the hearing on two separate occasions wishing to 

be heard, and both times was denied.  Judge Dingledy should have provided 
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Diemond time to respond to the County’s secretly-filed summary judgment 

motion and allowed Diemond to be heard before her case was summarily 

dismissed on a day she had informed the Superior Court she was 

unavailable. 

Every litigant deserves her day in Court, and on an even playing 

field.  Diemond was denied both, and her rights were sacrificed.  This Court 

owes it to the public to speak clearly and decisively regarding the duties of 

judges to recuse themselves, the duty of presiding judges not to assign 

judges to motions when the judge is on probation before the entity for whom 

she is being asked to rule, and the expectation and requirement of fairness 

for all litigants, including those with the nerve the challenge the government 

and expose corruption. 

E. Judge Dingledy Abused Her Discretion in 
Denying the Continuance. 

Judge Dingledy received Diemond’s Motion to Continue the 

Summary Judgment hearing on 10/12/18, as well as Diemond’s Notice of 

Unavailability.  In her filings, Diemond explained that King County had 

told her it would be filing a summary judgment motion only if the parties 

did not settle the case, but the parties remained in active settlement 

discussions misleading Diemond into understanding the motion had not 

been filed.  Diemond also explained that she had recently become 
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involuntarily pro se as her attorney had withdrawn for medical reasons 

with the understanding no new hearings were on the horizon.  Diemond 

explained that she wanted just a three-month continuance to secure 

counsel and for such counsel to file a response.  King County did not 

dispute that it deliberately failed to email Diemond the motion or to advise 

her it had been filed even though the County was in contact with her in 

settlement discussions both before, during, and after the filing.  King 

County further did not dispute that its previous communications with 

Diemond had all been by email and that the secret summary judgment 

service was the first documents it had merely dumped at the UPS Mailbox 

Store counter with no note or envelope or notice to Diemond. 

Whether the ruling of a court on a motion for a continuance 
is within the proper exercise of its sound discretion usually 
depends on the facts of the particular case, the chief test 
being whether the grant or denial of the motion operates in 
the furtherance of justice. * * * a continuance should be 
granted if a denial thereof would operate to delay or 
defeat justice; and courts have been said to be liberal in 
continuing a cause when to do otherwise would deny 
applicant his day in court.’ (Italics ours.) 17 C.J.S., 
Continuances, § 6, p. 194. 

 

Chamberlin v. Chamberlin, 44 Wn.2d 689, 703, 270 P.2d 464 (1954) 

(emphasis added).  “In exercising discretion to grant or deny a 

continuance, trial courts may consider many factors, including surprise, 

diligence, redundancy, due process, materiality, and maintenance of 
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orderly procedure.”  State v. Downing, 151 Wn.2d 265, 87 P.3d 1169 

(2004). 

 Diemond was entitled to her day in court to respond to King 

County’s dispositive motion.  She was further entitled, and should have 

been afforded, the brief continuance she requested to secure counsel to 

respond to the motion as she had been misled by King County into 

understanding that the motion would not be pursued until the settlement 

negotiations then pending had concluded.  Justice was not accomplished 

by forcing Diemond to respond to a secretly-noted summary judgment, on 

a day she was unavailable, and unrepresented.  The order denying the 

continuance should be vacated. 

F. This Appeal is Timely and Not Premature 

In its Answer to the Statement of Grounds, King County argues the 

appeal is not timely, misrepresenting the date of the Order denying the 

Motion for Reconsideration.  The Order denying the Motion for 

Reconsideration was filed with the Superior Court on 1/22/19.  CP 563.  

Diemond filed her Notice of Appeal on 2/21/19 (CP 30-36), within 30 

days of the Order being filed. 

Diemond filed her Amended Notice of Appeal on 3/20/19 to add 

the 3/18/19 Order denying her CR 60 Motion and Motion for assignment 

of a non-conflicted judge, filing this Amended Notice just two days after 
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the new order was entered.  App. A1-A10, attached hereto.  On 3/22/19 

the Supreme Court held that “The amended notice is timely as to the 

addition of a request for review of the order denying the CR 60 motion 

and review of that order is appropriately considered as part of this appeal. 

See RAP 5.3(h). Therefore, the Appellant is granted permission to amend 

the notice of appeal.”  App. B1, attached hereto. 

The Orders granting summary judgment to King County and the 

Order denying Diemond’s Motion to Continue were not sent to Diemond 

by email and instead were mailed by the Court in an envelope postmarked 

11/6/18, 17 days after the Orders were allegedly signed.  CP 177 at ¶37; 

CP 539.  King County never alerted Diemond that there had even been a 

hearing on 10/19/18—a date for which she had filed a Notice of 

Unavailability and a Motion to Continue more than a week before, or that 

there had been any Orders issued on her Motion to Continue or the County’s 

Summary Judgment Motion.  Diemond, having heard nothing regarding her 

motion for continuance of the summary judgment motion or the status of 

the motion for summary judgment she had asked to be continued due to her 

unavailability and lack of counsel, checked the docket several times after 

10/19/18 and finally saw the Orders on the docket on 11/1/18 (with an 

alleged file date of 10/19/18).  CP 177 at ¶38.  She downloaded a copy of 

the Orders that same day 11/1/18 and drafted, filed and served a Motion for 
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Reconsideration that same day 11/1/18.  CP 51-53 at ¶¶6, 11; CP 75-90; 

CP 177-178 at ¶¶39-40.  Thus the Orders were not listed on the docket or 

available for Diemond to download until 11/1/18—the very day she filed 

her motion for reconsideration. 

To the extent King County alleges Diemond should have known to 

file a Motion for Reconsideration by 10/29/18 for Orders (a) she had no 

notice even existed or that the hearing for them had even been held, (b) that 

the County never told her had been issued, and (c) which the Court had not 

advised her had been entered, (d) which the Court did not send to her until 

it mailed them to her in an envelope postmarked 11/6/18, and (e) which 

Orders were not reflected on a docket available to the public until 11/1/18, 

such argument should be rejected. 

Diemond filed her Notice of Appeal within 30 days of the 1/22/19 

filing with the Clerk of the Order denying her motion for reconsideration. 

For purposes of determining when the 30 days to appeal begins to 

run, the Court typically looks to the date of “entry” of a trial court decision.  

RAP 5.2(c) states “The date of entry of a trial court decision is determined 

by CR 5(e) and 58.”  CR 5(e) states “The filing of pleadings and other papers 

with the court as required by these rules shall be made by filing them with 

the clerk of the court…” 
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 CR 58(b) states “Judgments shall be deemed entered for all 

procedural purposes from the time of delivery to the clerk for filing….” 

 Here, the record indicates the Order denying reconsideration was 

delivered to the clerk for filing on 1/22/19.  That is the date it was 

“entered” for purposes of starting the 30-day clock to appeal.  Diemond 

appealed within that time period. 

Diemond also filed her Amended Notice of Appeal two days after 

the 3/18/19 Order was entered adding that Order to this appeal, and that 

notice was deemed timely and has been accepted by this Court as a proper 

part of this appeal. 

Thus the only argument the County could conceivably be making is 

that Diemond was two days late with her motion for reconsideration – filed 

on 11/1/18, (a) the first day she learned a hearing had been held on 

10/19/18 despite her Notice of Unavailability, (b) the very day she 

learned that Orders granting summary judgment and denying her 

motion to continue had been issued, (c) the first day those Orders had 

been listed on the Court’s docket and the first day such Orders were 

accessible to Diemond or the public.  As was true with the 3/18/19 Order, 

the Snohomish County Superior Court does not docket all filings 

immediately upon receipt or promptly make them available to the public, 

although it stamps them as “filed”.  It takes several days for filings typically 
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to be reflected on the court’s docket or to be available to the public or 

parties.  See, e.g., 3/25/19 Designation of Clerk’s Papers filed in this appeal 

noting that the 3/18/19 Order signed 7 days prior did not yet appear on the 

docket and thus was not available to view, order or download.  This 

Designation of CPs is attached hereto as App.-C3. 

Diemond was not told by anyone that the Order granting summary 

judgment and the Order denying her motion to continue had been entered, 

or that any orders had been issued on either motion.  She was not told a 

hearing was held on 10/19/18 despite her Notice of Unavailability.  She was 

not sent a copy of the Orders by the opposing party or alerted to their entry.  

She was not mailed a copy by the Court until 17 days after the Orders were 

signed.  She checked the docket diligently to see if there had been any 

activity in the case every day after 10/19/18, and the Orders were not listed 

on the docket until 11/1/18, the day she downloaded them and filed her 

Motion for Reconsideration. 

Diemond was not in court on 10/19/18 and was unaware the hearing 

had gone forward without her in rejection of her filed Notice of 

Unavailability.  She was afforded no notice that a hearing had occurred or 

that any orders had been entered until more than 12 days after their signing 

because for those 12 days  King County, the Judge, Judicial staff, and the 

Superior Court Clerk all failed to notify her and further failed to list the 
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orders as existing on the Court’s docket.  The first day they were listed on 

the docket, and their existence was known, she downloaded them and 

promptly wrote, filed and served a Motion for Reconsideration that same 

day.  She was thus given zero days to file a Motion for Reconsideration, 

when CR 59(b) contemplates that she be afforded 10 days.  The trial court 

delayed ruling on Diemond’s Motion for Reconsideration, which she filed 

on 11/1/18, for nearly three months until 1/22/19, lulling her into not 

appealing while the trial court delayed its decision. 

While a litigant may not be allowed to extend the time to file a 

Motion for Reconsideration if she was present in Court and learned of the 

ruling but failed to exercise reasonable diligence to obtain a copy, a litigant 

who is actively denied knowledge of and access to an Order cannot be held 

obligated to file a Motion for Reconsideration before the Order’s existence 

is even disclosed or the Order is accessible to her.  Even were the Court to 

accept such a harsh and impractical reading of its Court rules, such a reading 

would be unconstitutional as it would deprive litigants of notice and the 

opportunity to be heard and thus due process of law.  But this Court’s rules 

afford it permission to alter such timelines in this case even if they did exist. 

RAP 1.2(a) states “These rules will be liberally interpreted to 

promote justice and facilitate the decision of cases on the merits. Cases and 

issues will not be determined on the basis of compliance or noncompliance 
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with these rules except in compelling circumstances where justice demands, 

subject to the restrictions in rule 18.8(b).” 

RAP 1.2(c) states “The appellate court may waive or alter the 

provisions of any of these rules in order to serve the ends of justice, subject 

to the restrictions in rule 18.8(b) and (c).” 

RAP 18.8(b) provides that the appellate court can extend the time to 

file a Notice of Appeal or Motion for Reconsideration “in extraordinary 

circumstances and to prevent a gross miscarriage of justice.” 

Diemond had just become involuntarily pro se due to the withdrawal 

of her attorney for medical reasons, and had not been informed a summary 

judgment motion was being filed.  She was told by opposing counsel that 

the motion would only be filed if the case they were in active settlement 

discussions to resolve did not settle, and as those discussions continued, she 

was deliberately misled into believing the motion was not being pursued.  

King County “served” her with the summary judgment motion solely by 

dropping an unlabeled thick stack of paper at a counter at a UPS Mailbox 

Store leaving the counter staff to figure out what it was and to whom it 

belonged.  King County deliberately failed to email the records to Diemond 

or tell her a motion had been filed even though King County remained in 

active settlement discussions with her both before, during, and after the 

filing. 
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Diemond was denied notice of the Orders signed 10/19/18 and 

notice that a hearing had even occurred.  The trial court ignored her timely 

filed and served Notice of Unavailability advising that she was unavailable 

on the date of the hearing, and rejected her motion to continue the hearing 

to January so she could retain new counsel to respond.  Diemond was 

deprived notice of the Orders by the Court for more than 17 days after the 

orders were signed, and sent them solely by mail, and the Clerk failed to 

identify them on the docket for 12 days so Diemond could learn of their 

existence.  Diemond filed her Motion for Reconsideration on that 12th day, 

the first day the orders appeared on the docket and thus their existence was 

revealed and they could be obtained. 

Furthermore, the motion being decided was a summary judgment 

motion, and Diemond had just proven to King County in a settlement 

conference that King County had not produced all the responsive records to 

her, including specifically Brady materials of two law enforcement officers 

who testified against her and were instrumental in securing her conviction.  

The officers were both fired by King County for acts of dishonesty, and one 

had an extensive criminal record, all facts King County had failed to 

disclose to Diemond throughout the criminal trial and appeal.  The lead 

investigator and creator of the documentary evidence used against Diemond 

was found to have lied about performing animal and site inspections she 
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had not performed in other cases, and manufacturing evidence in those 

inspection files to cover up her lies. 

Diemond was merely asking for a continuance of a few months so 

she could have a lawyer represent her again and respond to the surprise 

summary judgment motion the County had filed without notice.  The Judge 

who ruled on the matter, and rejected Diemond’s Notice of Unavailability 

and denied her Motion to Continue—unbeknownst to Diemond—was on 

probation under the supervision and control of King County, the entity 

whose motion the Judge was being asked to decide. 

All of the above are more than sufficient to establish “extraordinary 

circumstances” “to prevent a gross miscarriage of justice”  to allow 

Diemond’s filing of a Motion for Reconsideration 12 days after orders were 

signed but the very day she received notice such orders existed and was able 

to obtain a copy.  RAP 18.8(b). 

G. The Records that have Not Been Produced are 
Implicitly “Reasonably Locatable” and 
King County’s Search was not 
“Reasonable”. 

King County is the most populated County in the State of 

Washington and controls a more than eleven billion dollar biennial 

budget provided by taxpayers.  See, for example, 
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https://www.kingcounty.gov/depts/executive/performance-strategy-

budget/budget/2019-2020-Proposed-Budget.aspx (last visited 5/10/19).  

More than a decade ago, in the Yousoufian v. King County 

cases,4 King County had been held liable for PRA violations and ordered 

to pay one of the largest PRA penalties at the time due to its failure to 

locate and produce payment documents related to a study regarding the 

King Dome and new stadium to replace it.  One should expect that having 

cost the taxpayers hundreds of thousands of dollars in penalties and legal 

fees in that case that King County would have improved its practices and 

recognized its duty to maintain records in a locatable, and accountable, 

manner.  If more than a decade later King County has truly failed to 

correct its procedural flaws, the Courts should not allow that to become its 

excuse for not producing records and give the County a free pass to 

withhold as was done in this case. 

When it came time for summary judgment, King County’s excuse 

for why it should be given summary judgment was that it chose to produce 

more records after it was sued in 2015, and so it claimed its production 

                                                 

4Yousoufian v. King County, 114 Wn. App. 836, 60 P.3d 667 (2003) (“Yousoufian I”), 
reversed on other grounds, Yousoufian v. King County, 152 Wn.2d 421, 98 P.3d 463 
(2004) (Yousoufian II”); Yousoufian v. King County, 137 Wn. App. 69, 151 P.3d 243 
(2007) (“Yousoufian III”), Yousoufian v. King County, 165 Wn.2d 439, 200 P.3d 232 
(2009) (“Yousoufian IV”); Yousoufian V, 168 Wn.2d 444 (“Yousoufian V”). 
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was not “final” at the time Diemond chose to sue, but also that it had 

produced a lot of records, the work was time consuming, and its 

production to date should be deemed good enough. 

The State Supreme Court has held that agencies must do “more 

than a perfunctory search and follow obvious leads as they are 

uncovered.”  Neighborhood Alliance of Spokane County v. County of 

Spokane, 172 Wn.2d 702, 720, 261 P.3d 119 (2011).  An agency must 

search for a record in “those places where it is reasonably likely to be 

found.”  Id. 

Agencies must make a sincere and adequate search for 
records. When an agency denies a public records request on 
the grounds that no responsive records exist, its response 
should show at least some evidence that it sincerely 
attempted to be helpful. 
 

Fisher Broadcasting-Seattle TV LLC v. City of Seattle, 180 Wn.2d 

515, 522, 326 P.3d 688, 692 (2014).  

 The Prosecutors email string, debating whether they could 

withhold from Diemond during her appeal the records related to Cleary 

being added to the Brady list show King County already knew where to 

find the records; it merely chose not to gather and produce them.  

Westberg’s criminal prosecutions Diemond since discovered on her own 

were all in court actions within King County’s borders.  Westberg and 

Cleary were fired by King County for behavior that led to their addition to 
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the Brady list, so King County possessed the records Diemond wanted, it 

just chose not to gather and produce them.  And when it did produce 

records, it redacted non-exempt information or silently withheld records 

without providing a sufficient explanation for the withholding or 

redaction. 

 Judge Dingledy should not have granted summary judgment to 

King County on the record presented here.  The Order must be vacated 

and remanded for new proceedings before a new non-conflicted judge.  

This Court cannot let King County, a serial PRA violator, off the hook 

from providing these important records to Diemond and the public. 

The Defendant here is the same King County discussed in 

Yousoufian I-V.  It is the most populous County in the State with a 

biennial budget of $11.6 billion dollars.  It is a repeat abuser of the 

public’s rights under the PRA and the subject of several expensive 

judgments for its PRA violations.  But King County still has not gotten the 

message and has not fixed its behavior or its procedures.  It ignored 

Diemond, blew off her concerns and requests, and made her sue the 

County before it made any real effort to locate the records she had 

requested.  She told the PRA Officers about her pending criminal case and 

the need for the records to help her prove her innocence and seek a new 

trial.  She made sure they knew what she wanted, and gave them examples 
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she had obtained herself from court files to aid them in their search.  But 

she was denied the records she needed for years after her request, and after 

the time to use them in her criminal case appeals had passed.  What’s 

more, King County’s delay let the name and reputation of this 66-year old 

well-respected community advocate, working single mother, loving 

caregiver for her elderly mother be destroyed with no regard to who it 

harmed.  Diemond had no criminal record, had never set foot in a jail cell, 

and had a more than perfect and well liked community reputation, but she 

was deprived of needed records to defend herself against the travesty King 

County brought against her.  The trial court needed to hold King County 

accountable.  King County has demonstrated that its past penalties of 

hundreds of thousands of dollars in the past was not sufficient to alter its 

behavior or deter PRA violations in the future.  Letting it off the hook 

entirely as the trial court did here does not serve the goal and purpose of 

the PRA or the interests of the public. 

H. The Trial Court Erred in Granting the 
County’s Summary Judgment Motion and 
in Denying the Motion for Reconsideration 
and the CR 60 Motion to Vacate. 

The purpose of the Public Records Act is to preserve ’the 
most central tenets of representative government, namely 
the sovereignty of the people and the accountability to the 
people of public officials and institutions. 
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O’Connor v. Department of Social & Health Servs., 143 Wn.2d 895, 25 

P.3d 426 (2001).  Appellate review of trial court decisions in PRA cases 

must be de novo. O’Connor, 143 Wn.2d at 904; Progressive Animal 

Welfare Society v. University of Washington, 125 Wn.2d 243, 252, 884 

P.2d 592 (1995) (“PAWS II”).  Even if the Court were to apply an abuse 

of discretion standard, the errors here are so clearly contrary to binding 

precedent an abuse of discretion would be shown as explained above. 

I. Diemond Should be Awarded Fees and Costs 
on Appeal and Below on Remand.  

RCW 42.56.550(4)  of the PRA provides: 

Any person who prevails against an agency in any action in 
the courts seeking the right to inspect or copy any public 
record or the right to receive a response to a public record 
request within a reasonable amount of time shall be awarded 
all costs, including reasonable attorney fees, incurred in 
connection with such legal action [.]. 
 

Washington courts recognize that “[s]trict enforcement of this provision 

discourages improper denial of access to public records.”  Spokane 

Research & Defense Fund v. City of Spokane, 155 Wn.2d 89, 101, 117 

P.3d 1117 (2005); see also Am. Civil Liberties Union of Washington 

(“ACLU”) v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975 P.2d 

536 (1999).  The PRA does not allow for court discretion in deciding 

whether to award attorney fees to a prevailing party.  Progressive 

Animal Welfare Society v. University of Washington (“PAWS I”), 114 
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Wn.2d 677, 687-88, 790 P.2d 604 (1990); Amren v. City of Kalama, 131 

Wn.2d 25, 35, 929 P.2d 389 (1997).  The only discretion the court has is in 

determining the amount of reasonable attorney’s fees.  Amren, 131 

Wn.2d at 36-37. 

The State Supreme Court in Limstrom v. Ladenburg, 136 Wn.2d 

595, 616, 963 P.2d 869 (1998), remanded back to the trial court to 

determine whether a violation of the PRA occurred, but awarded attorney 

fees—“[including] fees on appeal”—to the requester.  Should Diemond 

prevail on appeal in any respect, she should be awarded her fees and costs 

on appeal pursuant to the PRA and RAP 18.1. 

Under RCW 42.56.550(4), a public records requestor who prevails 

against an agency in a PRA claim is entitled to mandatory reasonable 

attorney’s fees, all costs, and a daily penalty of up to $100 per day which 

can be imposed per page.  Wade’s Eastside Gun Shop, 185 Wn.2d 270, 

372 P.3d 97 (2016).  Defendant has failed to perform an adequate search 

for records in violation of the PRA and silently withheld numerous records 

in violation of the PRA.  Should Diemond prevail in any respect in the 

appeal, she should be awarded an award of reasonable attorney’s fees and 

all costs on appeal and on remand all fees, costs and statutory penalties in 

amounts to be determined by the trial court after subsequent briefing and 
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hearing by the trial court once all remaining responsive records have been 

produced. 

 

IV. CONCLUSION 

For all of the reasons described above, Ms. Diemond asks the Court 

to vacate the trial court’s orders granting summary judgment to King 

County, denying her motion to continue, denying Diemond’s Motion for 

Reconsideration, and denying Diemond’s CR 60 Motion to Vacate and 

motion for assignment of non-conflicted judge.  Diemond further asks that 

the Court order the Presiding Judge to assign a judge other than Judge 

Dingledy to hear any future motions in this case or preside over any further 

proceedings in this case, and that she be awarded her fees and costs on 

appeal and on remand fees, costs, and statutory penalties. 

 Respectfully submitted this 8th day of July, 2019. 

ALLIED LAW GROUP LLC 

By  
Michele Earl-Hubbard, WSBA No. 26454 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR SNOHOMISH COUNTY 

 
CHRISTY DIEMOND, 
 
   Plaintiff, 
 vs. 
 
KING COUNTY, 
 
   Defendant. 
 

NO. 15-2-04073-0 
 
AMENDED 
NOTICE OF APPEAL TO THE  
SUPREME COURT OF THE  
STATE OF WASHINGTON 
(Washington Supreme Court  
Cause No. 96890-0) 

 
CLERKS ACTION REQUIRED 

 

On February 21, 2019, Plaintiff Christy Diemond timely sought review by the Supreme 

Court of the State of Washington of the following Court Orders, attached thereto, and re-

attached hereto. 

(1) Order Granting King County’s Motion for Summary Judgment, filed October 19, 2018; 

(2) Order Denying Motion for Continuance, filed October 19, 2018; and  

(3) Order Denying Motion for Reconsideration, filed January 22, 2019. 

On February 14, 2019, Plaintiff timely filed and noted before the Presiding Judge of 

Snohomish Superior Court a “CR 60 Motion to Vacate Orders of Judge Mary Elizabeth 

Dingledy and for Assignment of Non-Conflicted Judge to Hear a Re-Noted Summary Judgment 

Motion”.  The Presiding Judge refused to hear the properly-confirmed Motion and demanded it 
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be re-noted before Judge Dingledy.  It was.  Judge Dingledy would not hear the motion until 

March 5, 2019, and without oral argument.  Judge Dingledy issued her decision on March 18, 

2019. 

Plaintiff Christy Diemond hereby timely seeks review by the Supreme Court of the State of 

Washington of the following additional Court Order, attached hereto: 

(4) Order Denying Plaintiff’s CR 60 Motion, signed March 18, 2019, filing date not yet 

known. 

The March 18, 2019, Order attached hereto should be reviewed along with the previously-

appealed Orders referenced herein.  Such review is specifically authorized by RAP 2.4(b) as the 

recent Order will prejudicially affect the decisions designated in the original Notice of Appeal 

and the Order was entered before the appellate court has accepted review of the earlier Orders as 

the Appellant has sought direct review by the Washington State Supreme Court and review has 

not been accepted to date.  Further, Plaintiff timely noted the underlying motion prior to the 

original Notice of Appeal, but the Presiding Judge of Snohomish Superior Court refused to hear 

the motion on the date it was noted and ordered it to be re-noted before the same judge whose 

conflicted status was being challenged and from whom Plaintiff was seeking re-assignment.  

That judge would not allow for the motion to be noted for several weeks thereafter, and did not 

rule for 13 days after the note date.  The issues surrounding the latest Order overlap and are 

identical to the issues to be addressed in the appeal of the earlier Orders, making a separate 

appeal inefficient and unnecessary. 

// 
 
// 
 
// 
 
//  
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Counsel are as follows: 

Attorney for Plaintiff: 
Michele Earl-Hubbard, WSBA # 26454 

ALLIED LAW GROUP LLC 

P.O. Box 33744 

Seattle, W A 98133 

Telephone: (206) 443-0200 

michele@alliedlawgroup.com 


DATED this 20th day of March, 2019. 

Attorneys for Defendants: 
Mari Isaacson, WSBA # 42945 

Monique Cohen, WSBA # 42129 

KING COUNTY PROSECUTING ATTORNEY 

Room W400 King County Courthouse 

516 Third Ave. 

Seattle, W A 98104 

Telephone: (206) 477-1120 

mari.isaacson@kingcounty.gov 

monique.cohen@kingcounty.gov 


ALLIED LAW GROUP LLC 

ichele Earl-Hubbard, WSBA #26454 
Attorneys for Plaintiff Christy Diemond 
P.O. Box 33744, Seattle, WA 98133 

(206) 443-0200 Phone; (206) 428-7169 Fax 
michele@alliedlawgroup.com 

CERTIFICATE OF SERVICE 

The undersigned certifies under the penalty of perjury under the laws of the State of 
Washington that on this date I filed with the trial court and Washington State Supreme Court and 
served by email per agreement a copy of this document to 

Mari Isaacson and Monique Cohen 

King County Prosecuting Attorney 

Room W 400 King County Courthouse 

516 Third Ave. 

Seattle, W A 98104 

mari.isaacson@kingcounty.gov 

monique.cohen@kingcounty.gov 


Dated this 20th day March, 2019, at Shoreline, Washington. 

::L~lfi/~ 
Michele Earl-Hubbard, WSBA #26454 
Attorneys for Plaintiff Christy Diemond 

PLAINTIFF'S AMENDED NOTICE OF rlhH;EJ?
APPEAL TO THE W ASHINGTON STATE p,o" Box 33744 

SUPREME COURT-3 Seattle. WA 98133 


(206) 443-0200 

Appendix A to Brief of Appellant -- A3 App. B-61

mailto:monique.cohen@kingcounty.gov
mailto:mari.isaacson@kingcounty.gov
mailto:michele@alliedlawgroup.com
mailto:monique.cohen@kingcounty.gov
mailto:mari.isaacson@kingcounty.gov
mailto:michele@alliedlawgroup.com


Appendix A to Brief of Appellant -- A4 App. B-62



Appendix A to Brief of Appellant -- A5 App. B-63



Appendix A to Brief of Appellant -- A6 App. B-64



Appendix A to Brief of Appellant -- A7 App. B-65



Appendix A to Brief of Appellant -- A8 App. B-66



Appendix A to Brief of Appellant -- A9 App. B-67



Appendix A to Brief of Appellant -- A10 App. B-68



 
 
 
 
 
 
 
 
 
 
 

 
Appendix B to Brief of Appellant 

3/22/19 Supreme Court Letter re: 
Amended Notice of Appeal 

App. B-69



SUSAN L. CARLSON
SUPREME COURT CLERK

ERIN L. LENNON
DEPUTY CLERK/

CHIEF STAFF ATTORNEY

THE SUPREME COURT
STATE OF WASHINGTON

stat?
5.1:

r.

1889

TEMPLE OF JUSTICE
P.O. BOX 40929

OLYMPIA, WA 98504-0929

(360) 357-2077
e-mail: supreme@courts.wa.gov

www.courts.wa.gov

March 22, 2019

LETTER SENT BY E-MAIL

Michele Lynn Earl-Hubbard
Allied Law Group LLC
P.O. Box 33744

Seattle, WA 98133-0744

Mari K. Isaacson

Monique E. Cohen
King County Prosecutor's Office
516 3rd Avenue, Room W400
Seattle, WA 98104-2388

Hon. Sonya Kraski, Clerk
(sent by U. S. mail only)
Snobomish County Superior Court
3000 Rockefeller Avenue, MS 605
Everett, WA 98201-4046

Re: Supreme Court No. 96890-0 - Christy Diemond v. King County
Snobomish County Superior Court No. 15-2-04073-0

Clerk and Counsel:

Pursuant to RAP 5.4, the Snobomish County Clerk forwarded to this Court a copy of the
"AMENDED NOTICE OF APPEAL TO THE SUPREME COURT OF THE STATE OF

WASHINGTON", which was filed in the Snobomish Coimty Superior Court on March 20, 2019.

The amended notice is timely as to the addition of a request for review of the order
denying the CR 60 motion and review of that order is appropriately considered as part of this
appeal. See RAP 5.3(h). Therefore, the Appellant is granted permission to amend the notice of
appeal.

Sincerely,

Susan L. Carlson

Supreme Court Clerk

SLC:bw
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DESIGNATION OF CLERK’S PAPERS - 1 
 

 
P.O. Box 33744 
Seattle, WA 98133 

    (206) 440-0200 

 

 
 

 
 
 
 
 
 
 
 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR SNOHOMISH COUNTY 

 
CHRISTY DIEMOND, 
 
   Plaintiff, 
 vs. 
 
KING COUNTY, 
 
   Defendant. 

 
 
 
 
 
 
 

No. 15-2-04073-0 
 
Washington State Supreme Court 
Cause No. 96890-0 
 
PLAINTIFF’S/APPELLANT’S 
DESIGNATION OF CLERK’S 
PAPERS 
 
[Clerk’s Action Required] 

 
Plaintiff/Appellant Christy Diemond pursuant to RAP 9.6 and 9.7 designates the 

following documents for transmission to the Washington State Supreme Court, Cause No. 

96890-0.  The clerk shall assemble the copies and number each page of the clerk’s papers in 

chronological order of filing and prepare an alphabetical index to the papers.  The clerk shall 

promptly send a copy of the index to each party.  The clerk shall transmit complete documents 

with any attachments thereto listed under the corresponding sub number to the Washington 

State Supreme Court.  I agree to pay the amount owed within 14 days of receiving a copy of 

the index regardless of the status of the appeal. 

// 

// 

// 

// 
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DESIGNATION OF CLERK’S PAPERS - 2 
 

 
P.O. Box 33744 
Seattle, WA 98133 

    (206) 440-0200 

 

Sub   Docket Date   Docket Description 
2 05/21/2015 SUMMONS AND COMPLAINT 
7 06/16/2015 ANSWER 
32 04/16/2018 AGREEMENT TO ELECTRONIC SERVICE 
37 08/24/2018 NOTICE OF WITHDRAWAL OF ATTORNEY 
38 08/24/2018 NOTICE OF APPEARANCE 
39 08/31/2018 NOTICE OF WITHDRAWAL 
40 09/19/2018 MOTION FOR SUMMARY JUDGMENT 
41 09/19/2018 DECLARATION   
42 09/19/2018 DECLARATION 
43 09/19/2018 DECLARATION 
44 09/19/2018 DECLARATION 
45 09/19/2018 DECLARATION 
46 09/19/2018 DECLARATION 
47 09/19/2018 NOTE FOR CALENDAR 
48 09/19/2018 AFFIDAVIT/DECLARATION OF SERVICE 
49 10/12/2018 NOTICE OF ABSENCE/UNAVAILABILITY 

50 
10/12/2018 
(incorrectly docketed 
as filed 10/15/2018) 

DIEMOND’S MOTION TO CONTINUE 

51 10/15/2018 ERRATA TO CERTIFICATE OF SERVICE 
52 10/17/2018 CONFIRMATION OF SERVICE 
53 10/17/2018 OBJECTION/OPPOSITION 
54 10/17/2018 DECLARATION 

55 10/19/2018 MINUTE ENTRY/SUMMARY JUDGMENT 
HEARING 

56 10/19/2018 ORDER DENYING MOTION FOR 
CONTINUANCE 

57 10/19/2018 ORDER GRANTING SUMMARY JUDGMENT 
58 11/02/2018 DECLARATION/AFFIDAVIT 

59 

11/01/2018 (incorrectly 
docketed as 11/2/18; 
was attached to SUB 
60) 

MOTION FOR RECONSIDERATION 

60 11/01/2018 NOTE FOR CALENDAR – MOTION FOR 
RECONSIDERATION 
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64 

65 

66 

67 

68 
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71 
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83 

84 

85 (??) 
(not yet 
docketed) 

Docket Date 

11126/2018 

02/2112019 

02/25/2019 

02/26/2019 

02/26/2019 

scription 

REPLY RE MOTION FOR 
RECONSIDERATION AND MOTION FOR 
RECUSAL OF OPPOSING COUNSEL 

RE-NOTE FOR CALENDAR MOTION FOR 
RECONSIDERA TION 

ORDER ON MOTION FOR 
RECONSIDERA TION 

OTICE OF APPEARANCE 

ECLARATION 

DECLARATION 

NOTE FOR CALENDAR 

AFFIDAVIT/DECLARATION OF SERVICE 

AR 

/2019 AMENDED TRANSMITTAL LETTER 

03118/2019 
03/--/2019 ORDER DENYING PLAINTIFF'S CR 60 
(signed 3/18/2019 but MOTION 
not yet docketed) 

Dated this 25th day of March, 2019. 

l~ faJ1hJk,cf: 
Michele Earl-Hubbard, WSBA # 26454 

Attorney for Plaintiff/Appellant Christy Diemond 

Allied Law Group LLC 

P.O. Box 33744, Seattle, WA 98133 

(206) 443-0200 

michclc@alliedlawgroup.com 


.~hJJ(g 
P.o. Box 33744 


DESIGNATION OF CLERK'S PAPERS - 3 Seattle, WA 98133 

(206) 440-0200 
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CERTIFICATE OF SERVICE: 

1, Michele Earl-Hubbard, hereby declare under penalty of perjury under the laws ofthe 

State of Washington, that on March 25, 2019, I filed the foregoing document with the clerk of 

the trial court and Washington State Supreme Court, and caused a true and correct copy to be 

delivered by email pursuant to agreement to: 

Mari Isaacson and Monique Cohen 
King County Prosecuting Attorney 
Room W400 King County Courthouse 
516 Third Ave., Seattle, W A 98104 
mari.isaacson@kingcounty.gov 
monique.cohen@kingcounty.gov 

Dated this day March 25,2019, at Shoreline, Washington. 

/1dt&l~
Michele Earl-Hubbard, WSBA #26454 

.~JJIP 
p.o. Box 33744 

DESIGNATION OF CLERK'S PAPERS - 4 Seattle, WA 98133 
(206) 440·0200 
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ALLIED LAW GROUP LLC

March 25, 2019 - 10:00 AM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   96890-0
Appellate Court Case Title: Christy Diemond v. King County
Superior Court Case Number: 15-2-04073-0

The following documents have been uploaded:

968900_Designation_of_Clerks_Papers_20190325095931SC130080_9713.pdf 
    This File Contains: 
     Designation of Clerks Papers 
     The Original File Name was 2019-03-25 FINAL Designation of CPs.pdf

A copy of the uploaded files will be sent to:

Ed@clarkraymond.com
cdiemond@comcast.net
mari.isaacson@kingcounty.gov
monique.cohen@kingcounty.gov
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I. INTRODUCTION 

Diemond’s Public Records Act lawsuit was properly 

dismissed on summary judgment.  Subsequently, Diemond made 

attempts in the trial court to change the court’s ruling.  Diemond 

now asserts several meritless claims to overturn the trial court’s 

decisions that were not in her favor.   

II. STATEMENT OF ISSUES  

A.  Should the denial of Diemond’s motion to vacate be      
     affirmed when Diemond fails to show any CR 60 criteria   
     are met?   

 
B.  Should Diemond’s appeal of the trial court’s decisions    
     granting summary judgment, denying her motion for a   
     continuance, and denying her motion for reconsideration  
     be denied because it is untimely?   

 
III. STATEMENT OF THE CASE 

Diemond’s public records requests 

Over the course of three years, Diemond made over 25 

Public Records Act (“PRA”) requests to the King County Executive 

Branch (“Executive”).  CP 843.  She also made 21 public records 

requests to the King County Sheriff’s Office (Sheriff’s Office) 

between 2011 and 2019.  CP 976.  Diemond’s PRA requests are 

often broad and involve voluminous potentially responsive records.  

CP 783-86, 723-26, 792-93, 795-97, 819-20, 977, 988-96.   
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King County Code (KCC) section 2.12.005 defines the 

Executive Branch and the Sheriff’s Office as separate agencies for 

the purposes of responding to public records requests.  King 

County Code 2.12.005.A, 2.12.230.B; CP 970-75.  A request to one 

agency does not constitute a request to any other agency.  Id.       

Request to the King County Sheriff’s Office   

On February 17, 2015, Diemond submitted a broad public 

records request to the Sheriff’s Office for the personnel file and all 

communications, including emails, relating to four employees.  CP 

977, 988-96.    

The Sheriff’s Office started by working on the employees’ 

personnel files as this was a high priority for Diemond.  CP 977-78, 

1000, 1059, 1076-77.  Given the sensitive nature of the information 

contained in personnel files, reviewing each page and making 

redactions to exempt information required careful review.  CP 977.  

The Sheriff’s Office also ran an initial centralized email and voice 

mail search, locating around 67,000 emails that were potentially 

responsive. CP 979, 1010-12. 

On April 8, 2015, the Sheriff’s Office produced a first 

installment of records consisting of 615 pages and 11 audio files.  

CP 978,1000.  The Sheriff’s Office informed Diemond that the 
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second installment of records would be available by May 30, 2015.  

Id. 

On May 21, 2015, Diemond filed this lawsuit. CP 848, 943-

49.  On May 29, 2015, the Sheriff’s Office produced a second 

installment that consisted of personnel-related records.  CP 978, 

1002-04.  By March 2018, the Sheriff’s Office had produced 23 

installments to Diemond.  CP 985, 1000-56.  

From the fifth installment through the twenty-third 

installment, the Sheriff’s Office made records available to Diemond 

via an online record retrieval system called GovQA.  CP 985.  As of 

March 2018, Diemond had not accessed records provided by the 

Sheriff’s Office in response to this request since December of 2016.  

Id.    

Requests to King County Executive Branch 

On February 17, 2015, Diemond made a broad request for 

records to the Executive for the personnel file and all 

communications, including emails, relating to a former employee of 

the King County Executive Branch.  CP 843, 851-52.     

Executive staff started producing this former employee’s 

personnel file because that was Diemond’s preference.  CP 845.  

Responding to Diemond’s PRA request took a substantial amount 
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of time because records had to be scanned, converted into a PDF 

file, and each page had to be reviewed for potential redactions and 

exemptions.  CP 844-46.  Staff also continued to research, gather, 

and review documents responsive to Diemond’s other pending PRA 

requests.  CP 845-46.   

On March 12, 2015, Diemond submitted another broad PRA 

request to the Executive for the personnel file and all 

communications, including emails, relating to a former King County 

Sheriff’s Office employee.  CP 846, 926-30.  Because the Executive 

provides personnel-related services for all King County employees, 

the Executive had responsive records.  CP 782-83.   

The Executive provided the first installments of records 

responsive to these two requests on April 22, 2015.  CP 846, 951.  

These installments included various personnel-related records.  CP 

846-48.  Second installments of records for both requests were 

provided on May 8, 2015.  CP 846-48, 952.  The Executive notified 

Diemond that the next installments of records for both requests 

would be provided to Diemond in two weeks.  CP 952.  

After this lawsuit was filed, the Executive continued to 

provide Diemond with regular installments of records.  CP 723-81, 
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846-48, 951-69.  The Executive provided Diemond with numerous 

installments of records over the next several years.  Id.   

Lawsuit in Snohomish County Superior Court 

Despite having received records from the Sheriff’s Office and 

the Executive, with promises of additional installments, Diemond 

initiated this lawsuit on May 21, 2015.  CP 978, 848, 943-49.      

After extensive discovery and nearly three years after the 

filing of this lawsuit, King County noted a motion for summary 

judgment for April 11, 2018.  CP 615-16, 619-28, 630-39, 641-53.  

The County’s motion was served on Diemond’s prior counsel, 

Michael Kahrs.  CP 616, 655-65.  The County then struck its motion 

for summary judgment and it was not heard.  CP 693.   

In April 2018, Kahrs and counsel for the County signed an 

electronic service agreement for this case under CR 5(B)(7).  CP 

1181-83.  Paragraph 6 of the agreement made clear that “[n]othing 

in this stipulation shall preclude a party from serving another party 

by traditional means as described in CR 5.”  CP 1183.  The service 

agreement signed by Kahrs and the County was the only service 

agreement in this case.  CP 1130.   

On August 24, 2018, Diemond informed the County that her 

attorney had withdrawn and that she was representing herself.  CP 

App. C-11
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616, 667-71.  Diemond filed a Notice of Appearance, provided a 

mailing address, and requested that any further correspondence in 

this case be directed to her at that address.  Id.   

On September 7, 2018, the County notified Diemond by 

email of its intention to re-note its summary judgment motion for 

October 12.1  CP 1130, 1191-92.  Three days later, on September 

10, 2018, the County emailed Diemond that it intended to re-note 

its summary judgment motion for October 19 due to a scheduling 

conflict.  Id.  The same day, Diemond replied “[t]hanks for letting me 

know.”  Id.    

King County met with Diemond on September 12, 2018, to 

discuss settling this case but the parties did not reach a resolution 

at that meeting.  CP 1130.   

Summary Judgement Proceedings  

On September 19, 2019, the County re-noted its summary 

judgment motion for October 19, 2019.  CP 693.  Also on 

September 19, the motion was served on Diemond at the address 

she provided in her Notice of Appearance.  CP 1130, 1198-1209.  

The County’s motion was identical to the summary judgment 

 
1 In relevant part, the County’s email to Diemond stated “We are hopeful we will 
settle this case; however, out of an abundance of caution we plan to re-note our 
motion for summary judgment to be heard on October 12th.”  CP 1192.   
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motion that was filed with the Court and served on Kahrs on March 

14, 2019.  CP 1169-79, 1198-1209. 

The County’s summary judgment motion addressed the 

timelines of the County’s response to Diemond’s PRA requests 

under RCW 42.56.520 and RCW 42.56.550(2).  CP 1101-04.  It 

also addressed the premature nature of Diemond’s lawsuit under 

RCW 42.56.550(1) because neither the Sheriff’s Office nor the 

Executive had taken any final action denying Diemond access to a 

record.  CP 1099-1101.  The County also argued that Diemond had 

abandoned her request to the Sheriff’s Office under RCW 

42.56.120(4).  CP 1104.   

On October 12, 2018, Diemond filed a notice of unavailability 

and a motion for continuance of the summary judgment hearing 

scheduled for October 19.  CP 707-15.  Diemond asserted that she 

was “unavailable for any hearings, trials, motions, or any other 

required court appearance[s]” from October 12, 2018, “to an 

undetermined time.” CP 714.  With no compelling explanation, 

Diemond simultaneously stated that the earliest she could be 

available for a court hearing was January 25, 2019.  CP 712.  

Diemond did not file a response that countered the facts in King 

County’s summary judgment motion.    
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On October 19, 2018, Snohomish County Superior Court 

Judge Marybeth Dingledy denied Diemond’s motion for a 

continuance of the summary judgment hearing and granted King 

County’s motion for summary judgment.  CP 610-13.  Diemond did 

not appear at the hearing.  CP 1358.    

On November 2, 2018, Diemond filed a “Request for 

Reconsideration RE: King County Summary Judgment.”  CP 594-

95.  King County opposed Diemond’s request for reconsideration.  

CP 1356-60.  On January 17, 2019, Judge Dingledy denied 

Diemond’s request for reconsideration.  CP 563.     

Diemond’s CR 60 Motion  

On February 14, 2019, Diemond filed a CR 60 Motion to 

Vacate, noting it before Snohomish County Civil Presiding Judge 

Bruce Weiss for February 22, 2019, only five court days later.  CP 

544.  King County opposed the motion because it raised many of 

the meritless, factually inaccurate and legally deficient arguments 

Diemond had already made.  Judge Weiss declined to hear the 

motion and directed Diemond to note it before Judge Dingledy.  CP 

22, 23.  The motion was reset before Judge Dingledy for March 5, 

2019.  CP 16-17.  On March 18, 2019, Judge Dingledy denied 

Diemond’s motion to vacate.  CP 1-2.    
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Diemond’s Appeal 

On February 21, 2019, while her CR 60 motion was pending, 

Diemond filed a Notice of Appeal to the Washington State Supreme 

Court.  CP 30-31.  On March 8, 2019, Diemond filed a Statement of 

Grounds for Direct Review pursuant to RAP 4.2(a).  On March 21, 

2019, Diemond filed an amended notice of appeal to the Supreme 

Court.  King County answered Diemond’s Statement of Grounds on 

March 22, 2019.       

On July 19, 2019, King County filed a motion to dismiss 

three of the issues in Diemond’s appeal on procedural grounds.  In 

September 2019, this case was transferred to this Court, including 

a decision on King County’s Motion to Dismiss.   

On May 26, 2020, this Court denied the County’s motion to 

dismiss because Diemond’s CR 60 appeal was timely.  The Court 

noted that the parties may address the scope of review in their 

briefing on the merits.     

IV. ARGUMENT   

A. Diemond’s CR 60 Motion was Properly Denied.   

A trial court's decision on a motion to vacate is reviewed for 

an abuse of discretion.  In re Marriage of Tang, 57 Wn. App. 648, 

653, 789 P.2d 118 (1990) (citing In re Adamec, 100 Wn.2d 166, 
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173, 667 P.2d 1085 (1983)).  The court's decision will only be 

disturbed “if there is a clear showing that the exercise of discretion 

was manifestly unreasonable, based on untenable grounds, or 

based on untenable reasons.”  Moreman v. Butcher, 126 Wn.2d 

36, 40, 891 P.2d 725 (1995) (citing State ex rel Carroll v. 

Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971)).  

CR 60 allows a court to grant relief from a judgment or order 

on the motion of a party based on a number of different grounds.  

Marriage of Jennings, 91 Wn. App. 543, 546, 958 P.2d 358 (1998).  

Diemond has not demonstrated that any of the criteria are present 

in this case.  Without articulating how any of the six criteria under 

CR 60(b) apply to this case, Diemond makes several meritless 

arguments for vacating the judgment in this case.   

1. No judicial conflict of interest.  

Dissatisfied with the dismissal of her lawsuit, Diemond now 

argues that the Judge who decided her case was biased and that 

Snohomish County Superior Court Presiding Judge Bruce Weiss 

should have heard her CR 60 motion.  These arguments are 

without merit.  Judge Dingledy’s rulings raised no issues relating to 

an “appearance of impartiality” and were in accord with well-settled 

case law.  
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A party may challenge whether decision making procedures 

created an appearance of impropriety when there is “evidence of a 

judge's or decision maker's actual or potential bias.”  State v. Post, 

118 Wn.2d 596, 619 n. 8, 826 P.2d 172 (1992), amended, 118 

Wn.2d 596, 837 P.2d 599 (1992).  “The test for determining 

whether the judge's impartiality might reasonably be questioned is 

an objective test that assumes that a reasonable person knows 

and understands all the relevant facts.”  Tatham v. Rogers, 170 

Wn. App. 76, 96, 283 P.3d 583 (2012).  

Courts are presumed to perform their functions regularly and 

properly without bias or prejudice.  Id.  A party claiming a violation 

carries the burden to “produce sufficient evidence demonstrating 

bias, such as personal or pecuniary interest on the part of the 

decision maker; mere speculation is not enough.”  Id.  No such 

evidence exists in this case.  

Diemond’s bias allegations are premised on Judge Dingledy 

receiving a suspended sentence for driving while under the 

influence in King County District Court on November 1, 2017.  CP 

163-65.  There is no link whatsoever between Judge Dingledy’s 

involvement in the prior King County District Court case and this 

matter. Diemond falsely states that the Judge’s involvement placed 
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her in the position of “rul[ing] on a motion brought by the entity 

which holds her freedom in its hands.”  Brief of Appellant, p. 27. 

There is absolutely no action that Judge Dingledy could have 

possibly taken in this case that could have conceivably affected the 

terms of her probation in King County District Court.  The 

mandatory conditions of her sentence have no connection to any 

action that relates to her role as Judge in this or any other case.  

Such conditions include, for example, complying with requirements 

related to driving a motor vehicle and completing programs related 

to driving while under the influence.  CP 163-65.  Even as to these 

conditions of probation, it would be up to the District Court, not the 

parties in this case, to decide any possible action that could result 

from any probation violation. 

Moreover, this lawsuit asserted claims against the King 

County Sheriff’s Office and the King County Executive branch – 

neither of which had any involvement in the Judge’s criminal 

matter.  There the plaintiff was the State of Washington and the 

trooper involved worked for the Washington State Patrol.  CP 132-

34.  Diemond’s arguments relating to a conflict of interest and an 

appearance of impropriety are neither grounded in fact nor 

persuasive. 
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In addition, the Commission on Judicial Conduct fully 

considered the Judge’s conduct and issued an order of reprimand.  

CP 125-30.  In its findings, the Commission made no mention of 

Judge Dingledy having any conflict of interest in her role as a judge.  

Rather, the Commission noted that the Judge has “an excellent 

reputation as a fair and conscientious judicial officer.”  CP 127.  

There was no conflict of interest and Judge Dingledy had no duty to 

recuse herself from this matter.     

2. Diemond had notice of the County’s summary judgment   
    motion. 
 
Diemond’s arguments that the County agreed not pursue 

summary judgment during settlement negotiations and that the 

County’s motion was not properly served are meritless.  

Though King County told Diemond it was hopeful this case 

would resolve, it never indicated it would postpone filing its 

summary judgment motion.  On September 7, 2018, and again on 

September 10, 2018, the County emailed Diemond and informed 

her that it planned to re-note its summary judgment motion to be 

heard on October 12, 2018, and then for October 19, 2018, due to 

a scheduling conflict.  CP 1191-92.  On September 12, 2018, the 

parties met but did reach a resolution.  CP 1130.  Diemond had 
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notice that the County would proceed with its summary judgment 

motion.   

Contrary to Diemond’s allegation that service of King 

County’s summary judgment motion was deficient, on September 

19, 2018, Diemond was properly served at the address she 

provided in her Notice of Appearance.  CP 1188-89, 1198-1209.  

While the service agreement between the parties allowed for email 

service, it likewise specifically allowed for service by traditional 

means.  CP 1181-83.   

In an effort to delay the summary judgment hearing, 

Diemond made conclusory assertions that she was “unavailable for 

any hearings, trials, motions, or any other required court 

appearance[s]s” from October 12, 2018, “to an undetermined time,” 

and that the earliest she could be available for a court hearing is 

January 25, 2019.  CP 707-15.  Despite the lack of any indication 

that the scheduled motion would not proceed as noted on October 

19, 2018, Diemond chose to neither appear for the hearing nor 

verify the outcome of the hearing in a timely manner.  Given the 

facts and circumstances in this case, granting the County’s 

summary judgment motion and denying Diemond’s motion to 

continue the summary judgment hearing was entirely proper.       
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3. Various additional allegations. 

Diemond also raises several unfounded allegations that 

have no apparent bearing on any CR 60 criteria.  Diemond’s brief 

includes extensive discussion about her criminal convictions for 

animal cruelty; however, the events in Diemond’s criminal case do 

not support her request to vacate judgment in this PRA case.2  

Further, the records attached to Diemond’s brief discussing Brady3 

issues, including the email cited in Diemond’s brief, were the King 

County Prosecuting Attorney’s (PAO) records.  CP 182-200, 247-

50; Brief of Appellant, p. 25-26.  The PAO is a separate agency 

under the PRA and a request to the Sheriff or the Executive is not 

a request to the PAO.  King County Code 2.12.005.A, 2.12.230.B; 

see Koenig v. Pierce Cty., 151 Wn. App. 221, 211 P.3d 423 (2009).  

These inaccurate claims have no bearing on this PRA lawsuit.   

Similarly, Diemond’s motion appears to suggest irregularity 

or conspiracy based upon variation in the Judge’s initials or 

signatures referenced on various orders and records.  Brief of 

 
2 This Court has rejected, and our Supreme Court has declined to review, 
Diemond’s claims regarding Brady violations in the context of Diemond’s criminal 
convictions.  State v. Diemond, 187 Wn. App. 1005, 5 (2015).  Diemond also 
raised Brady arguments in her personal restraint petition, which was dismissed 
by this Court.  In the Matter of the Personal Restraint Petition of Christy Ruth 
Diemond, No. 76147-1-I (2017).    

3 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).   
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Appellant, p. 10-11.  Such farcical allegations lack any reasonable 

CR 60 grounding.  This contention should be rejected.      

B. Diemond’s appeal of the orders on summary 
judgment, motion for continuance, and motion for 
reconsideration is untimely and should be 
dismissed.  
 

1. Dismissal is warranted. 

Diemond’s untimely appeal of the trial court’s orders (1) 

granting King County’s summary judgment motion, (2) denying 

Diemond’s motion for continuance, and (3) denying Diemond’s 

motion for reconsideration should be dismissed pursuant to RAP 

5.2, 18.8(b), and 18.9(b). 

CR 59(b) states a motion for reconsideration “shall be filed 

not later than 10 days after the entry of the judgment, order, or 

other decision.”  The requirement is mandatory and trial courts 

have no authority to extend this deadline.  CR 6(b); Schaefco v. 

Columbia River Gorge Comm'n, 121 Wn.2d 366, 367-68, 849 P.2d 

1225 (1993); Metz v. Sarandos, 91 Wn. App. 357, 360, 957 P.2d 

795 (1998).  Moreover, because a trial court lacks authority to rule 

on the merits of an untimely motion for reconsideration, an appeal 

of such a decision should be dismissed.  See Schaefco, 121 Wn.2d 

367-68.   
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Here, Diemond filed an untimely motion for reconsideration 

of the orders granting summary judgment and denying a 

continuance.  CP 594-99.  The orders Diemond sought to overturn 

were entered on October 19, 2018, and a motion for 

reconsideration needed to be filed by October 29, 2018.  CP 610-

13.  When Diemond received these orders does not impact the 

rule’s compulsory 10-day timeframe, and Diemond’s belated filing 

on November 2, 2018, was untimely.4  See Metz, 91 Wn. App. At 

360; CP 594.     

A party generally has 30 days to file a notice of appeal, 

which can only be extended “due to some specific and narrowly 

defined circumstances” including “certain timely posttrial motions.”  

Schaefco, 121 Wn.2d at 367 (emphasis in original).  In this case, 

the trial court’s January 22, 2019, ruling on Diemond’s untimely 

motion for reconsideration did not extend the time to appeal the 

October 19, 2018, orders granting summary judgment and denying 

a continuance.  Schaefco, 121 Wn.2d at 367-68; See, e.g., Griffin 

v. Draper, 32 Wn. App. 611, 613-14, 649 P.2d 123 (1982); RAP 5.1 

 
4 Diemond’s motion for reconsideration is date stamped November 2, 2018, by 
the Snohomish County Clerk.  CP 594.  Diemond’s calendar note for her motion 
for reconsideration is date stamped November 1, 2018, by the Snohomish 
County Clerk.  CP 597.  Even if Diemond’s motion for reconsideration had been 
filed on November 1, 2018, it would have been untimely.       
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and 5.2.  Diemond’s notice of appeal needed to be filed by 

November 19, 2018,5 but it was not filed until February 21, 2019.  

RAP 18.6(a).  Diemond has no credible argument to satisfy the 

rigorous and stringent standards of RAP 18.8 for extending the 

time to file a notice of appeal.  

Like Schaefco, the timeliness of Diemond’s appeal is not 

measured from the date the trial court denied her untimely motion 

for reconsideration; rather, it is measured from the date of the 

original orders that Diemond is seeking to vacate.  Because her 

notice of appeal was filed months after the time to appeal the 

rulings on summary judgment and the continuance had expired, 

and the trial court lacked authority to rule on the merits of 

Diemond’s motion for reconsideration, Diemond’s appeal should be 

dismissed.   

2. Summary judgment was properly granted. 

Assuming for the sake of argument that Diemond’s appeal of 

the orders granting summary judgment, denying her motion for a 

continuance, and denying her motion for reconsideration was 

timely, summary judgment was properly granted on the merits.   

 
5 Thirty calendar days after October 19 was November 18, which was a Sunday.   
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The Sheriff’s Office had provided one installment of records 

and the Executive had provided two installments of records at the 

time Diemond’s lawsuit was filed.  Similar production timelines for 

complex PRA requests have been approved by the courts of this 

state.  See Andrews v. Washington State Patrol, 183 Wn. App. 

644, 334 P.3d 94 (2014) (PRA request received on March 8, 2012, 

and the agency produced records on May 25, 2012); West v. 

Department of Licensing, 182 Wn. App. 500, 331 P.3d 72 (2014) 

(PRA request received on January 23, 2012, and the agency 

produced records on March 7, 2012).   

Diemond’s lawsuit was filed shortly after Diemond submitted 

her requests, and while Diemond’s requests were still open.  CP 

848-49, 977-78, 985-86.  Specifically, Diemond’s suit was filed 

about three months after the Sheriff’s Office received her request 

for records relating to Cleary.  CP 977.  Further, Diemond’s lawsuit 

was filed about three months after the Executive received 

Diemond’s request for records relating to Westberg and about two-

and-a-half months after the Executive received Diemond’s request 

for records relating to Cleary.  CP 848.  There was no indication 

that either the Sheriff’s Office or the Executive had finished 

producing records to Diemond.     
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Several grounds warranted dismissal of this case on 

summary judgment.  The County’s summary judgment pleadings 

argued that Diemond’s suit was premature under Hobbs v. State, 

183 Wn. App. 925, 335 P.3d 1004 (2014).  CP 1099-1101.  The 

County’s motion also addressed the timeliness of its response to 

Diemond’s public records requests in the context of RCW 

42.56.520 and RCW 46.52.550.  CP 1101-04.  Finally, the County 

argued that Diemond had abandoned her request to the Sheriff’s 

Office under RCW 42.56.120(4).  CP 1104.   

King County worked diligently and thoroughly to produce 

records to Diemond and has consistently produced records during 

the pendency of this lawsuit.  There is no indication that King 

County failed to timely respond to Diemond’s requests; rather, King 

County’s actions were “within the scope of what is permitted under 

RCW 42.56.520.”  West, 182 Wn. App. at 514.   

Furthermore, King County communicated actively with 

Diemond about her requests, regularly provided her with 

installments of responsive records, and informed her when 

anticipated future installments would be produced.  CP 722-969, 

976-1090.  Despite King County’s diligence in responding to these 

requests, Diemond filed suit shortly making her requests.  King 
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County continued to provide Diemond with records regularly 

throughout the pendency of this case.  CP 722-969, 976-1090.   

Finally, Diemond failed to substantively respond to King 

County’s detailed, factual declarations supporting its summary 

judgment motion.  Dismissal of Diemond’s lawsuit was 

independently appropriate based on her failure to respond to the 

County’s motion with any material facts or legal argument to 

controvert the County’s motion.   

V. CONCLUSION 

For the foregoing reasons, King County respectfully asks this 

Court to affirm the trial court’s rulings in this case.   

 
 
 
 
DATED this 24th day of July, 2020. 
 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 
 
 By: ______________________________ 
 MARI K. ISAACSON, WSBA #42945 
 Senior Deputy Prosecuting Attorney 
 Attorneys for King County 
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I. ARGUMENT 

A. This Appeal is Timely and All of the Appealed Orders are 
Properly Before this Court. 

Three days. That is what King County argues prevents Diemond from 

being able to have her claims against the County heard in this appeal. King 

County argues that Diemond needed to file her Motion for 

Reconsideration of the Order denying her Motion for Continuance and the 

Order granting King County’s summary judgment motion by 10/29/18, 10 

calendar days after they were “filed,” instead of on 11/1/18, and that 

because of those three days, Diemond’s otherwise timely appeal of those 

orders and the CR 59 reconsideration denial should not be heard and 

cannot be heard. 

King County cannot dispute that although the parties had been 

regularly email serving one another in the case, and that Diemond had told 

prosecutor Mari Isaacson and her co-counsel that the address on her 

Notice of Appearance when she became pro se was a UPS Mailbox Store 

and so to always serve her by email,1 that Isaacson and her co-counsel 

chose to not email serve Diemond with the summary judgment motion and 

instead to secretly have it left at the counter of the UPS Mailbox store 

without an envelope or note. King County cannot dispute that it failed to 

 
1 CP 174-175 at ¶31. 
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tell Diemond of this service at any time even though its lawyers were in 

contact with Diemond that day and thereafter several times in connection 

with ongoing settlement efforts. CP 175 at ¶32. King County cannot 

dispute that it told Diemond a summary judgment would be filed “if we 

don’t settle this case” (CP 533)–but as settlement discussions were 

continuing, Diemond was not aware, and was not told, that King County 

went ahead and secretly noted such Motion. CP 173 at ¶30.2 

King County cannot dispute that Isaacson, the sole lawyer who now 

defends the County in this appeal, and makes these arguments as to 

timeliness, did not send Diemond the 10/19/18 Orders when they were 

signed at the hearing at which Isaacson appeared, did not mention their 

issuance to Diemond, a pro se, at any time before 11/1/18, and took no 

steps to notify Diemond a hearing had occurred and that Orders had been 

filed on the County’s and Diemond’s motions. King County cannot 

dispute that the Snohomish County Clerk, Court and issuing Judge also 

failed to timely notify Diemond that Orders had been issued on 10/19/18 

and that the Clerk only mailed Diemond copies of the Orders in an 

envelope postmarked 11/6/18, 17 days after the Orders were signed. CP 

 
2 Diemond had advised Isaacson during their settlement discussions in September 2018 
that if the matter did not settle that she would be securing counsel to represent her in 
connection with any summary judgment motion and would need a few months to secure 
such counsel and for such counsel to become prepared. CP 175-176 at ¶34. 
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177 at ¶37; CP 539. King County further does not dispute that the 

10/19/18 Orders were not listed on the docket or available to the public 

until 11/1/18, the day that Diemond found them and the day she filed her 

hurried Motion for Reconsideration.3 CP 177 at ¶38; CP 51-53 at ¶¶6, 

11; CP 75-90; CP 177-178 at ¶¶39-40. 

Isaacson cannot dispute that Diemond’s messenger attempted to hand 

serve Isaacson with the Motion for Reconsideration at 4:23 pm in the 

hallway on 11/1/18 when the office was prematurely locked, but that 

Isaacson refused to accept them (CP 177 at ¶39) nor that Isaacson and her 

co-counsel each were also email served the materials on 11/1/18 and both 

read the materials on 11/1/18 as documented by “read receipts” of the 

emails. CP 178 at ¶40. King County cannot dispute that the Note for 

Motion was docketed as 11/1/18 by the Superior Court Clerk and that the 

Clerk separated the Motion from the Note and docketed it incorrectly as 

11/2/18. 

Thus the Orders were not listed on the docket or available for Diemond 

to download until 11/1/18—the very day she filed her motion for 

reconsideration. The Order denying that Motion for Reconsideration was 

 
3 Diemond has documented the delay in docketing Orders by the Snohomish County 
Superior Court with her 3/25/19 Designation of Clerk’s Papers filed in this appeal noting 
that the 3/18/19 Order signed 7 days prior did not yet appear on the docket and thus was 
not available to view, order or download. This Designation of CPs was attached as 
App.-C3 to the Brief of Appellant. 
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filed with the Superior Court on 1/22/19. CP 563. This is the date of entry 

of the trial court decision. Diemond filed her Notice of Appeal on 2/21/19 

(CP 30-36), within 30 days of the Order being filed. 

King County argues that the trial court and this Court lack jurisdiction 

to hear this appeal or consider all the Orders Appellant addresses because 

the County alleges Diemond failed to meet the 10 day deadline set forth in 

CR 59(b). King County alleges that compliance with Court Rule proscribed 

deadlines is necessary to confer jurisdiction upon such courts. See, e.g., 

Brief of Respondent at 16 (“trial courts have no authority”) and 18 (“lacked 

authority to rule on the merits”). 

This premise—that courts lose jurisdiction and power to rule if a court 

rule imposed deadline is not met—was explicitly declared incorrect by the 

United States Supreme Court in the 2017 decision of Hamer v. 

Neighborhood Housing Services of Chicago, 138 S. Ct. 13, 199 L.Ed.2d 

249 (2017). In Hamer,  a District Court had held that it lacked jurisdiction 

to hear an appeal of a grant of summary judgment when the appeal was filed 

beyond the date allowed by Court Rules. The case addressed the 

misconception that a court rule can preclude jurisdiction of a court. The US 

Supreme Court held it could not. It held that statutes, created by the 

Legislature, could control jurisdiction such as determining the date by 

which a claim must be brought, but court rules were merely “claim-
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processing rules” which can be waived or forfeited and do not determine 

whether a court has jurisdiction to hear a matter. Id. 

Griffin v. Draper, 32 Wn. App. 611 (Div. 2, 1982), cited by King 

County, held the appellate court lacked jurisdiction to hear an appeal of an 

underlying judgment and  a motion for reconsideration filed 10 months after 

Judgment was entered solely based on the court rule deadline to appeal 

within 30 days of a Judgment or 30 days after a decision on a timely motion 

for reconsideration. The appellant there had notice of the actual judgment 

and cited no explanation for his decision to wait 10 months to file the motion 

for reconsideration, but the validity of the decision, based on jurisdictional 

grounds, is no longer good law based on Hamer. 

In Metz v. Sarandos, 91 Wn. App. 357, 357 P.2d 795 (Div. 2, 1998), 

also cited by the County, Division Two held that a trial judge was prohibited 

from determining that the date starting the 10 day deadline to file a Motion 

for Reconsideration was the date the party would have received the Order 

at issue, not the date it was sent to the clerk for filing. Again, Division Two 

ruled based on jurisdictional grounds. Metz, too, is no longer good law. It 

is also contrary to due process requirements and such a holding today would 

be Constitutionally invalid, as explained further below. 

Finally, Schaeffer v. Columbia River Gorge, 121 Wn.2d 368, 949 

P.2d 1225 (1993), declined to grant additional time for the notice of appeal 
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when a party timely filed, but did not timely serve, a motion for 

reconsideration on his opponent and waited four days to do so. This Opinion 

also is cloaked in jurisdictional grounds argument, erroneously finding that 

the Court is precluded from accepting appeals absent extraordinary 

circumstances for noncompliance with a court rule. Schaeffer, too, is no 

longer good law on this point based on Hamer. A Court is not precluded 

from accepting appeals, even absent extraordinary circumstances, and it 

does not lose jurisdiction to hear an appeal merely because an appellant does 

not meet court rule imposed deadlines. 

Under Hamer, a trial court does not lose jurisdiction to hear a matter if 

court rule imposed deadlines are missed, nor does an appellate court lose 

jurisdiction to hear an appeal if court rule imposed deadlines are missed. 

Only a statute, drafted by the Legislature, can deprive a court of jurisdiction. 

A court rule imposed deadline is merely a “claim-processing rule” and 

cannot deprive a court of jurisdiction. Id.  

Further, in a series of cases Washington appellate courts have 

recognized that parties must have actual notice of an order before they can 

be expected to appeal it, automatically accepting appeals filed beyond the 

court rule deadline without any discussion of jurisdiction or power. In State 

ex rel. L.L. Buchanan & Co. v. Washington Public Service 

Commission,, the Washington State Supreme Court held that a failure of a 
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party to serve notice of entry of an order on its opponent did not start the 

clock for the deadline to file an appeal, making the appeal ultimately filed 

timely. State ex rel. L.L. Buchanan & Co. v. Washington Public Service 

Commission, 39 Wn.2d 706, 709-710, 237 P.2d 1024 (1951). 

This Court, Division One, held in Coleman v. Dennis: 

Defendant did not serve Plaintiff or his counsel with a copy of the 
order granting a new trial.  The order was entered in the absence of 
counsel. Neither the plaintiff nor his counsel waived notice of 
presentation of the order. Failure to serve the order or notice of 
its entry is fatal to defendant’s motion to dismiss the appeal. 
 

Coleman v. Dennis, 1 Wn. App. 299, 301, 461 P.2d 552 (Div. 1, 1969) 

(emphasis added). 

Division Two in the unpublished case of Wright v. Washington State 

Department of Labor and Industries, , held that an administrative appeal 

was timely filed and should be reinstated when the Department conceded 

that there were significant delays between when the Department 
issued its decision and when Wright received it, and between when 
Wright mailed his notice of appeal and when the trial court received 
it, both caused by the prison mail system. 
 
 

Wright v. Washington State Department of Labor and Industries 197 

Wn. App. 1017, *1, No. 48829-9-II (Div. 2, Dec. 30, 2016). 

The United States Supreme Court in Rosenbloom v. United States,, 

ruled an appeal was timely when the District Court failed to timely send the 

party a notice of entry of an order and the record failed to show with 
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sufficient clarity that the party and his attorney had actual notice of the entry 

of an order earlier. Rosenbloom, 355 U.S. 80, 80-81, 78 S. Ct. 202, 2 

L.Ed.23d 110 (1957). 

These cases illustrate that court rule imposed deadlines do not control 

jurisdiction and further that—regardless of what a rule may say—it cannot 

trump or invalidate other necessary rights such as due process and notice 

and fundamental fairness. And they reinforce that Diemond’s clock to 

file her Motion for Reconsideration cannot be held to have started until 

she was actually afforded notice the Orders had been entered, which 

did not occur here until 11/1/18, the day she filed her Motion for 

Reconsideration. Isaacson and King County and the Court all failed to 

notify Diemond of the 10/19/18 orders until after the 10 day deadline had 

expired, and Diemond filed her Motion the very day she learned of the 

Orders when they first appeared on the docket and were available for 

download. Even if the clock could have started on 10/19/18, which it could 

not, Diemond has shown adequate grounds for alteration of any deadlines 

pursuant to RAP 1.2(a) and (c) and RAP 18.8(b) as Isaacson, the County 

and Court failed to serve Diemond with the Orders until after the 10 day 

deadline. 
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B. The Trial Court Failed to State Why Summary Judgment 
was Granted, and King County’s Guesswork as to Why the 
Judge Ruled as She Did Do Not Support Affirmation. 

CR 56(h) requires that the order granting or denying summary 

judgment “designate the documents and other evidence called to the 

attention of the trial court before the order on summary judgment was 

entered.” Judge Dingledy’s Order granting summary judgment to King 

County fails to list any materials filed by Diemond as material the judge 

reviewed even though Diemond filed a number of declarations and several 

pages of briefing illustrating that the records Diemond sought had been 

silently withheld by the County and were still being withheld. 

CR 56(c) requires that summary judgment may only be granted “if the 

pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as 

to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” CR 56(d) requires that the trial court  

at the hearing of the motion, by examining the pleadings and the 
evidence before it and by interrogating counsel, shall if practicable 
ascertain what material facts exist without substantial controversy 
and what material facts are actually and in good faith controverted. 
It shall thereupon make an order specifying the facts that appear 
without substantial controversy, including the extent to which the 
amount of damages or other relief is not in controversy, and 
directing such further proceedings in the action as are just. Upon 
the trial of the action, the facts so specified shall be deemed 
established, and the trial shall be conducted accordingly. 
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Further, CR 56(f) authorizes that 
 

Should it appear from the affidavits of a party opposing the motion 
that for reasons stated, the party cannot present by affidavit facts 
essential to justify the party's opposition, the court may refuse the 
application for judgment or may order a continuance to permit 
affidavits to be obtained or depositions to be taken or discovery to 
be had or may make such other order as is just. 

 
On 10/12/18, Diemond, acting as a new pro se, filed a Notice of 

Unavailability, declarations, a motion to continue, and numerous 

attachments in opposition to the summary judgment motion explaining 

specifically that she was not notified of the summary judgment filing, was 

unavailable on the date set for its hearing, needed a three month 

continuance to obtain counsel who could respond, and further showing 

that contrary to King County’s claims numerous facts were in dispute and 

that numerous responsive records had not yet been provided to her in this 

case. The trial court did not examine the parties to determine if there were 

questions of fact, and according to her summary judgment order did not 

even consider the material filed by Diemond when deciding there were no 

questions of fact and that summary judgment should be granted to King 

County. Judge Dingledy further did not explain why Diemond was not 

afforded a brief continuance to secure counsel and to be able to file more 

complete opposition materials when Diemond was ambushed with a 

surprise summary judgment motion that was deliberately not properly 
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served upon her, and that Diemond had been intentionally misled by King 

County into believing that the settlement discussions underway meant the 

motion for summary judgment had not been filed and would not be filed 

unless the case did not settle. Diemond sufficiently set forth specific facts 

showing there was a genuine issue for trial (CR 56(e)), but Judge 

Dingledy, according to the Order, again did not even consider Diemond’s 

filings in connection with the summary judgment motion. 

Judge Dingledy did not explain in her Order denying the Continuance 

what she reviewed or why Diemond should be denied her brief 

continuance. Judge Dingledy did not make any findings or explain in her 

Orders denying the Motion for Reconsideration or the CR 60 Motion and 

motion for assignment of non-conflicted judge why those motions were 

denied. Judge Dingledy did not address, at all, the conflict of interest 

alleged and her connection to King County, only stating that she had been 

the assigned judge for both of the October 2018 dates King County had 

selected as possible hearing dates. 

The Orders show that Judge Dingledy did not consider the material 

and declarations filed by Diemond before granting summary judgment 

against her, denying her request for a continuance, or denying her motion 

for reconsideration and CR 60 motion and motion for assignment to a non-

conflicted judge. 
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King County speculates as to the bases Judge Dingledy granted King 

County’s summary judgment motion, in an order signed and filed with the 

Court Clerk a mere 16 minutes after the hearing began. King County’s 

arguments cannot support Dingledy’s Orders and do not support 

affirmance. 

King County argues two bases for summary judgment. First, that it has 

carved itself into mini “agencies” by ordinance and so can insulate records 

it hides within one of its mini “agencies.” Second, that because the County 

had allegedly not finished producing records to Diemond when she sued, 

that three years later, when it clearly had finished producing what it 

intended to produce, the trial court could summarily dismiss the lawsuit as 

filed too soon. Both arguments fail and cannot support affirmance of 

Dingledy’s Orders. 

1. King County is One Agency. 

King County has adopted ordinances that purport to define itself as 

nine (9) separate agencies under the PRA. KCC 2.12.005(A). It tries 

through these ordinances to trump the PRA and require requesters to make 

separate PRA requests to each of its mini-agencies each with a separate 

Public Records Officer and to eliminate the obligation of the County as a 

whole to response to PRA requests. KCC 2.12.230(B). 
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As the State Supreme Court recently held, agencies cannot pass local 

ordinances that infringe on the rights of requestors or narrow the 

obligations of agencies under the PRA. In Kilduff v. San Juan County, 

194 Wn.2d 859, 453 P.3d 719 (2019), the county adopted an ordinance 

requiring a PRA requestor to request review by the county prosecutor 

before filing a lawsuit under the PRA. San Juan County argued that RCW 

42.56.100 authorized agencies to adopt “administrative remedies” into the 

PRA. 194 Wn.2d 870-872. The Supreme Court rejected this argument 9 to 

0, holding that the county ordinance was invalid because it conflicted with 

RCW 42.56.520. The Supreme Court reiterated the point, made in 

numerous PRA cases, that agencies may not interpret the PRA in ways 

that undermine the PRA: 

 In sum, San Juan County’s reading of RCW 42.56.520, .040, and 
.100 undermines the purpose of the PRA. Far from authorizing 
agencies to create an internal barrier to judicial review, these three 
provisions are meant to further the interests of the people to receive 
“full access to information concerning the conduct of government 
on every level,” not the interests of “the agencies that serve them.” 
RCW 42.17A.001(11); RCW 42.56.030. To be clear, the PRA’s 
“mandate of liberal construction requires the court to view with 
caution any interpretation of the statute that would frustrate its 
purpose.” Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 
86 Wn. App. 688, 693, 937 P.2d 1176 (1997). 

SJCC 2.108.130’s administrative exhaustion requirement is 
not authorized by any provision of the PRA, undermines the 
PRA’s purposes, and is contrary to the PRA model rules.  We 
therefore hold that the ordinance is invalid. 

194 Wn.2d at 873-74. 
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The King County Ordinance imposes an “internal barrier” to PRA 

compliance by requiring requestors to make 9 separate PRA requests to 

obtain records from the County, and allowing the County to hide responsive 

records by maintaining them in these separate mini “agencies”. RCW 

42.56.100 does not give the County the authority to adopt PRA ordinances 

that conflict with the PRA. King County’s ordinances attempting to do so 

and to place internal barriers as they do are invalid and unenforceable under 

Kilduff. 

RCW 42.56.010 defines a “county” as an agency. Interpreting this 

section liberally in favor of disclosure, as required by Kilduff and RCW 

42.56.030, King County as a whole is an “agency” that must comply with 

the PRA. Under Kilduff the County has no authority to adopt a narrow 

interpretation of RCW 42.56.010(1) under which the whole County is not 

an “agency.” KCC 2.12.005(A) and KCC 2.12.230(B) are invalid and 

cannot support summary judgment against Diemond here. 

The County also relies on Koenig v. Pierce County, 151 Wn. App. 221, 

211 P.3d 423 (2009) for the proposition that the Prosecutor is a different 

agency from the other parts of King County. In that case the Pierce County 

prosecutor refused to produce a witness statement based on the prosecutor’s 

erroneous assertion that the requestor could obtain the same record from the 

sheriff. The requestor had explicitly asked the prosecutor and sheriff to 
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coordinate their responses to ensure that all records were provided. But the 

prosecuting attorneys representing the prosecutor and sheriff refused to do 

so. 151 Wn. App. 227-228. Only after being sued and submitting discovery 

to the requestor did Pierce County finally realize that the sheriff had not 

provided the missing witness statement, and that other responsive records 

were in another file that the county had failed to locate. 151 Wn. App. at 

229. The Court of Appeals proceeding from an erroneous assumption that 

the sheriff and prosecutor were separate agencies under the PRA, faulted 

the requestor for trying to impose new duties on those allegedly-separate 

agencies. 151 Wn. App. at 232-33. 

The error in the Koenig decision is shown by the Division One and State 

Supreme Court’s decisions in Yousoufian v. King County Executive 

which analyzed a PRA claim against King County and treated the County 

as one entity that violated the PRA by its failures to adequately 

communicate and locate responsive records held within its various 

departments. See Yousoufian v. King County Executive, 114 Wn. App. 

836, 846, 60 P.3d 667 (2003) (Yousoufian I), rev’d on other grounds, 

Yousoufian v. Office of Ron Simms, 152 Wn.2d 421, 98 P.3d 463 (2005) 

(Yousoufian II), noting that the trial court’s unchallenged findings of fact 

faulted the county for, inter alia, “poor communication between County 

departments.” 151 Wn. App. at 232; Yousoufian v. Office of Ron Sims, 
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168 Wn.2d 444, 451-55, 229 P.3d 735 (2010) (Yousoufian V) (penalizing 

the County as a whole). 

King County’s belated attempts to argue records held by the Prosecutor, 

that it failed to produce to Diemond, were not responsive to Diemond’s 

request or relevant to this case, must fail as King County is one agency, 

which must comply with PRA requests of requestors and locate documents 

regardless of where within the County it has hidden them. Its flawed 

ordinance-based argument is not a ground to uphold the grant of summary 

judgment against Diemond and in favor of the County. 

2. Diemond Did Not Sue Too Soon and This Was 
Not a Basis to Grant Summary Judgment 
Against Her Three Years into the Lawsuit. 

King County’s next argument is that the County allegedly was not 

done producing records when Diemond filed this lawsuit, and so it argued 

three years later, when the County indicated it would be producing no 

more records and asked the trial court to rule it need not do so, that the 

trial court find Diemond’s lawsuit had been premature and to grant the 

County summary judgment.  

King County’s argument is based on the Division Two Court of 

Appeals decision in Hobbs v. State which held that final action on a PRA 

request is “some agency action, or inaction, indicating that the agency 

will not be providing responsive records.” Hobbs v. State, 183 Wn. App 
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925, 935-936, 335 P.3d 1004, 1009 (Div. II 2014). The Hobbs decision is 

in direct conflict with cases from other Divisions, including Cedar Grove 

Composting, Inc. v. Marysville, 188 Wn. App. 695, 354 P.3d 249 (Div. I, 

2015); Hikel v. Lynnwood, 197 Wn. App. 366, 389 P.3d 677 (Div. I, 

2016). 

It is further in conflict with the Washington State Supreme Court’s 

decision in Belenski v. Jefferson County, 186, Wn.2d 452, 460-61, 378 

P.3d 176 (2016), which held that the one-year statute of limitations for 

PRA cases begins upon the “agency’s final, definitive response to a public 

records request”. The Court held the clock started when the agency 

responded with words indicating there were no responsive records or no 

further responsive records that “[r]egardless of whether this answer was 

truthful or correct … was sufficient to put him on notice that the County 

did not intend to disclose [more] records or further address this request.”  

186 Wn.2d at 460-61; see also RCW 42.56.550(6).  In Belenski, the 

Supreme Court held “If Belenski was unsatisfied with this answer, he 

could sue to hold the County in compliance with the PRA as soon as it 

gave this response—there was no need for him to wait an additional 25 

months before bringing his cause of action.” Id. at 461. 

Here, King County agreed to produce records to Diemond by April 

2015. It did not produce the records she sought, redacted non-exempt 
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records without sufficient explanation or justification and failed to provide 

a reasonable estimate of when records would be produced. Diemond 

waited but was forced to sue. Three years passed, with records still not 

provided, less redacted records not produced, no commitment that 

everything was coming, and in fact the County alleged exactly the 

opposite—that it had found all it could or would and would not be 

producing more. And then in October 2018, with no notice to Diemond, it 

moved for summary judgment on the basis it was not done producing 

when Diemond sued in 2015 arguing it should be let off the hook for its 

years of denial of records and delay of access. 

This argument cannot support Judge Dingledy’s Orders. 

C. Diemond Was Not Provided All Responsive Records. 

When Judge Dingledy issued her Orders at issue in this appeal, 

Diemond had not been provided all non-exempt responsive records. 

Diemond is not making a “Brady” claim in this PRA case, rather she is 

arguing that one of the things she clearly sought, in addition to personnel 

misconduct and discipline files of Officers Westberg and Cleary, were 

Brady materials for those officers. King County withheld records within 

its custody and control, and produced only a redacted Brady List to 

Diemond, redacting the grounds Westberg and Cleary were placed on the 
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list and the notification information. CP 172 at ¶22; CP 247; CP 171 at 

¶20; CP 200. 

On June 26, 2020, King County finally produced an unredacted Brady 

List to Diemond. See Appendix A-1 to A-76 at A-11 and A-73, and 

accompanying ER 201 and RAP 9.11 Motion. The List showed that 

Westberg was designated a Brady officer for a 2006 shoplifting 

conviction, a 2008 drug possession prosecution where she admitted lying, 

and for a 2015 theft of wages claim where she lied about performing 

investigative work she had not performed. Appendix A-73. The List 

showed Westberg was not placed on the list until November 2012, and 

that Diemond and her attorney were not notified. Id. 

Maggie Nave, the prosecutor who prosecuted Diemond, was the 

prosecutor for Westberg’s 2008 drug prosecution. See Appendix F-2, and 

accompanying ER 201 and RAP 9.11 Motion. King County was notified 

of Westberg’s 2006 and 2008 arrests as she was identified as an Animal 

Control Officer by the arresting officers, and her supervisor was called 

during her 2008 arrest. See Appendix B and D hereto, and 

accompanying ER 201 and RAP 9.11 Motion. King County also did not 

list on the Brady List Westberg’s 2008 week-long suspension for theft of 

wages for lying about attending a seminar and charging for it when she did 
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not attend it. See Appendix C hereto, and accompanying ER 201 and 

RAP 9.11 Motion. 

Diemond explained in her submission to Judge Dingledy that she had 

not been given all responsive records related to Westberg and Cleary and 

specifically had been given just the redacted Brady List hiding the details 

about why Westberg and Cleary were on the list and the notifications done 

for those officers. Now that Diemond has the unredacted List, produced 

less than two months ago, it illustrates that King County was hiding 

numerous records from her that King County was well aware existed. 

In addition, Diemond has just discovered that Mary Elizabeth 

Dingledy, the Judge who granted summary judgment to King County and 

denied Diemond’s CR 59 and CR 60 Motions, had been a Special 

Prosecutor for the King County Prosecuting Attorney’s Office, the very 

entity that defended King County in this action and the entity that withheld 

responsive records from Diemond. See Appendix E attached hereto and 

accompanying ER 201 and RAP 9.11 Motion. Judge Dingledy did not 

disclose her prior employment at the King County Prosecuting Attorneys 

Office prior to ruling on the motions, and King County further failed to 

disclose that relationship. 

In In re Dependency of ANG, 12 Wn.App.2d 789, 459 P.32d 1099 

(2020), this Court, Division One, overturned a dependency matter where 
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the judge disclosed to the parent’s attorney that he had been an attorney on 

a prior custody matter for a different child, but had not disclosed that to 

the parent herself. 

The Court held: 

This case implicates due process under the state and federal 
constitution because “[a] fair trial in a fair tribunal is a basic 
requirement of due process.” In re Murchison, 349 U.S. 133, 136, 
75 S. Ct. 623, 99 L. Ed. 942 (1955); accord State ex rel. McFerran 
v. Justice Court of Evangeline Starr, 32 Wash.2d 544, 549-50, 202 
P.2d 927 (1949). Due process requires the absence of an 
unconstitutional “risk of bias.” Rippo v. Baker, ––– U.S. ––––, 137 
S. Ct. 905, 907, 197 L. Ed. 2d 167 (2017). The United States 
Supreme Court has explained that the federal Due Process Clause 
has been implemented by objective standards that do not require 
proof of actual bias, just the risk of such bias.  Williams 
v. Pennsylvania, ––– U.S. ––––, 136 S. Ct. 1899, 1905, 195 L. Ed. 
2d 132 (2016). The inquiry requires that “[t]he Court asks not 
whether a judge harbors an actual, subjective bias, but instead 
whether, as an objective matter, the average judge in his position is 
likely to be neutral, or whether there is an unconstitutional 
potential for bias.” Id. (internal citations omitted) (emphasis 
omitted). The Supreme Court has made clear that due process may 
be violated even if a judge is not actually biased. Aetna Life Ins. 
Co. v. Lavoie, 475 U.S. 813, 825, 106 S. Ct. 1580, 89 L. Ed. 2d 
823 (1986).  

 

12 Wn. App. 2d at 793-94. 

Thus, the federal Due Process Clause does not require proof of actual 

bias, just the risk of such bias.  Williams v. Pennsylvania, ––– U.S. ––––, 

136 S. Ct. 1899, 1905, 195 L. Ed. 2d 132 (2016). “:The Court asks not 

whether a judge harbors an actual, subjective bias, but instead whether, as 

App. D-25

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955119803&pubNum=0000780&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_780_136&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_136
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955119803&pubNum=0000780&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_780_136&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_136
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103331&pubNum=0000804&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_804_549&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_804_549
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103331&pubNum=0000804&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_804_549&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_804_549
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949103331&pubNum=0000804&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_804_549&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_804_549
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041162883&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_907&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_907
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041162883&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_907&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_907
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039124269&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_1905&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1905
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039124269&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_1905&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1905
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039124269&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_1905&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1905
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039124269&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120855&pubNum=0000780&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_780_825&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_825
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120855&pubNum=0000780&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_780_825&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_825
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986120855&pubNum=0000780&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_780_825&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_825
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039124269&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_1905&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1905
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039124269&pubNum=0000708&originatingDoc=I0a7ccc6070f911eab9598d2db129301e&refType=RP&fi=co_pp_sp_708_1905&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1905


22 
 

an objective matter, the average judge in his position is likely to be 

neutral, or whether there is an unconstitutional potential for 

bias.” Id. (internal citations omitted) (emphasis omitted). Due process may 

be violated even if a judge is not actually biased. Aetna Life Ins. Co. v. 

Lavoie, 475 U.S. 813, 825, 106 S. Ct. 1580, 89 L. Ed. 2d 823 (1986) 

Here, Diemond, too, was deprived of due process when she was forced 

to have her matter adjudicated by a Judge who not only had worked for the 

King County Prosecuting Attorney’s Office, when that prior employment 

was not disclosed to Diemond, but also Judge Dingledy was still on 

probation under the jurisdiction of King County under a suspended 

sentence at the time the Judge ruled, and that fact, too, was not disclosed. 

The test is not whether a lawyer or judge would find a risk of bias or 

appearance of unfairness, but whether the average per – a lay person – 

would find such a situation to carry an appearance of bias or unfairness.   

Diemond was entitled to a fair trial in a fair tribunal, and she was denied 

both. 

II. CONCLUSION 

For all of the reasons described above, Ms. Diemond asks the Court to 

vacate the trial court’s orders granting summary judgment to King County, 

denying her motion to continue, denying Diemond’s Motion for 

Reconsideration, and denying Diemond’s CR 60 Motion to Vacate and 
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motion for assignment of non-conflicted judge.  Diemond further asks that 

the Court order the Presiding Judge to assign a judge other than Judge 

Dingledy to hear any future motions in this case or preside over any further 

proceedings in this case, and that she be awarded her fees and costs on 

appeal and on remand fees, costs, and statutory penalties. 

 Respectfully submitted this 24th day of August, 2020. 
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Appendix B 

2006 Westberg Kent arrest records identifying 
Westberg as a King County Animal Control 

Officer and stating she offered a $500 bribe to 
arresting officers not to arrest her. 
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Appendix C 

2008 King County Suspension of Westerberg for 
lying about hours worked and claiming pay for 

attending seminar she did not attend 
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Appendix D 

2008 Westerberg arrest records showing King 
County Animal Control Supervisor notified of 

her arrest and prosecution, and details showing 
dishonesty. 
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INCIDENT REPORT CONTINUED pwn 3 
I IWIW~ c : a d e l t ~ ~ k r  jmt~atni ~ s .  1 

Off~cer Chattewon applied K9 Sabre to the interiorlexterior of the vehicle and found no illegal 
substances, Officer Chattarson did locate two open 12 oz. bottles of Smlrnoff alcohol that still had 
moisture in the bottom of the bottles. Search af \.Nestberg's u ~ e ,  I located 4 prescrl €ion botttes, f 6 none of which showed to be prescribed to Westberg. One o the prescription bottles ad the label 
torn off other than the tower left hand corner which indicated the pills in the bott l~ were 
hydrocodone, There were 13 pffls in the bottle (H Dl), A second prescr~ption bottle fi!lsd at Safeway 
indicated that the pills were a eneric ty e of Darvocet and prescribed to Sarah A. Woodrifi. There 
was one pill in the bottle ( H D Z ~  I eske x Westberg who Woodriff was and she s'ta ted that Woodriff 
was a dog and the pills were prescribed to that dog. I confronted Westbarg that Safeway does not 
fill prescriptions for animals and that she was 1 ing tc me. She then told me she was solr j  and that 
her fi~end, Sarah Woodriff, had tefl the pills at i; er house and she was returning them to her, She 
then Later changed her story again and stated Wood riff had given her the pllls d e r  Wood riff gave 
birth fo a child, A third rescription botde located In \Vestberg's purse was from Wilderness Vet 
Clinic in Maple Valley. ?he bottle label advised it contained Aoe 25mg which I lalei learned was not 
a controlled substance. The bottle ~ontalned two types of ills, both yellow in color, One type of pill 
was labeled 4333 (5.5 pills located) and the second type o P pill was labeled 02/20 (2 pifk located b (HD3). A fourth prescription bottle found in Westberg's purse contained 6 pills, The bottle label ad 
been removed and the pills were labeled IBU 800 (HD4). Westberg advised me that she had been 
injured at work by lIWng a heavy dog and missed a day of work due to that Injury, She stated that 
was why she was tak~ng the medications. 

MENCY 
8 lack Diamond Police Dppartmenf 

Westberg requested I contact her Ser eant from King County Animal Contrel, S t. Steve Couvisn, 
She requested Sgf. Cawion come to & e scene to take possessior: of her dog, f contacted Sgt. 
Couvion and advised him of my contact with Westberg, He statad he was the on-call officer for the 
evening and would come to the scene. 

WCSA ]08-00059 

Upon Sgt, Couvion's arrival, he took custody of Westberg's dog from the vehicle. 1 edvised him that 
Westber was In custody for felony VUCSA, I advised titat she would not be booked into jail but % that the G arges would be forwarded t~ the King County Prosecutor's Office. I advised Sgt. Cwvion 

that I wanted her to step oui  of the vehicle. Westberg then stated she had smoked " a  few hits" of 
marijuana at her parents house approx 20 mlnutes prlor, She then handed Officer Chatterson a 
giass smoking pipe from her coat pocket which she stated she had just smoked her marijuana out 
of. The pipe st111 contained a partially burnt "bovd" of mar~juana (H 051, I asked Westberg to step 
otof of the vehicle, which she did, and advlsed her she was under arrest for invastigatlon of 
possession of marijuana, I searched Westberg and placed her in the rear OF my patrol vehicle, I 
asked Westbarg if she would b e  willlng to do voluntary field sobriety feats and she stated she would 
not. 1 asked Westberg if she had been recently arrested for anything and she stated she had been 
arrested for shopllftlng. Westber repeatedly asked I f  I would just let he r  drive home because she 
was the on-call animal controt o f? rcer far the evening After telling herthat It was probably not a 
good idea that she was the on-call officer because she had just smoked msrijuana, Westberg 
advised that she had lied and was not supposed to  be to work until the next morning. Officer 
Chatterson read Westberg her Miranda warnlngs from a printed card, which she stated she 
unde~tood and agreed to speak w#h us. Westberg advlsed there was mom mzlri'u~na in the 
vehicle and that we mlght find a plastic baggie that contained marijuana residue ins! d e the vehicle. 
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INCIDENT REPORT CONhNUED PUP 4 
I Thedenl Clw~llicai[m I l r ~ I c < ~  ND. I 

AG~E~!Y: 
Black Diamond Police Department 1 VUCSA 1 08-00059 

that this was n ~ t  a prafessional courtesy and that cases such as fhese are often handled this way. 
S t, Couvlon advised that he agreed and stated Westberg should be processed the same as any 
ot 71 er subject, 

At apprax. 00t8 hours, 1 cited Ydesfber for Opan Container and No Vatid Vehicle Insura~ce 
(BD0027234), 1 advised her charges o ? VUGSA, would be forwarded to the King County 
Ptosecutor's Office and she was released to Sgt, Couvion. Her veMde was impoundad with Foyal 
Towing of Black Diamot~d, 

It should be noted that charges of DUl wil not be forwarded due to lnsufhciant evldencc that being 
under the influence of marijuana affected her  ablllty to drive. 

All evidence items were transported to the Black Diamond police station and processed into 
evidence. The pills located in Westberg's purse will be sent ra the WSP crime lab to confirm their 
content. 

1 certify under pehalty sf perjury under the laws of the state of Washington that fhe foregoing 
is true and carrect 

1 U%I~*LP j - ,25 -~S  ,fl&hi&~~d 
SghatuKof Officer Batelplace Signed 
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Appendix E 

Documents showing Mary Elizabeth Dingledy’s 
appointment as a Special Prosecutor for the King 

County Prosecuting Attorney’s Office. 
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Appendix F 

King County Prosecutor’s Confirmation that 
Maggie Nave, who prosecuted Diemond’s animal 

abuse case where Westberg was called as a 
witness, also prosecuted Westberg for her 2008 

drug prosecution. 
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I. IDENTITY AND INTEREST OF AMICUS

The Washington Coalition for Open Government (“WCOG”), a 

Washington nonprofit corporation, is an independent, nonpartisan 

organization dedicated to promoting and defending the public’s right to 

know in matters of public interest and in the conduct of the public’s 

business.  WCOG’s mission is to help foster open government processes, 

supervised by an informed and engaged citizenry, which is the cornerstone 

of democracy. WCOG represents a cross-section of the Washington public, 

press, and government.  Its board of directors exemplifies this diversity.  A

description of WCOG’s board of directors is attached to WCOG’s Motion 

for Leave to File Brief of Amicus Curiae as an Appendix. 

II. STATEMENT OF THE CASE

This case is not a Brady1 case.  This is a lawsuit against King County 

under the Public Records Act, Chap. 42.56 RCW (PRA).  The public 

records at issue in this PRA case include Brady materials that should have 

been provided to Diemond in her criminal case.  Contrary to the County’s 

misleading arguments, Diemond is not asserting her Brady rights in this 

case.2  The resolution of Diemond’s criminal case and subsequent appeals 

1 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963) (due process 
requires prosecution to disclose exculpatory evidence to criminal defendants). 

2 Respondent’s Reply on Motion to Dismiss (August 8, 2019) at 4 misleadingly cites 
Mockovak v. King County, 197 Wn. App. 1013 (December 19, 2016), ¶ 77, n. 96, for the 
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is irrelevant to the question of whether King County violated the PRA in 

response to Diemond’s PRA request. 

Otherwise, WCOG relies on the facts set forth in the parties’ briefs.

III. ARGUMENT

The record demonstrates that King County intentionally failed to 

produce important responsive records from the King County Prosecuting 

Attorney’s Office (hereafter Prosecutor).  The County responds to this 

evidence by asserting that the Prosecutor is a different agency from the other 

parts of King County: 

The PAO is a separate agency under the PRA and a request 
to the Sheriff or the Executive is not a request to the PAO. 
King County Code 2.12.005.A, 2.12.230.B; see Koenig v. 
Pierce Cty., 151 Wn. App. 221, 211 P.3d 423 (2009). These 
inaccurate claims have no bearing on this PRA lawsuit.

Resp. Br. at 15.  The County is wrong.  King County is one agency under 

the PRA.  The County has no authority to Balkanize itself into separate 

agencies for purposes of complying with the PRA.  The ordinances relied 

proposition that Brady claims are not properly made in a PRA case.  Mockovak merely 
holds that a criminal defendant cannot use a PRA case to assert their due process rights 
under Brady.  But Mockovak confirms that a disappointed criminal defendant can still make 
a PRA request for Brady material, and that the agency can only withhold such records if 
the agency establishes that the records are exempt. See Id., ¶¶ 81-126 (upholding county’s 
claim that requested Brady records were work product).  In this case the County has not 
even identified the silently withheld records as required by Progressive Animal Welfare 
Society v. UW (PAWS II), 125 Wn.2d 243, 270, 884 P.2d 592 (1994), which is a violation 
of the PRA whether or not the records are exempt.  The Brief of Respondent at 15, n.2 does 
not cite Mockovak, but makes the irrelevant and misleading statement that Diemond’s 
criminal appeals were unsuccessful.
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on by the County impermissibly conflict with the PRA.  Koenig v. Pierce 

County is erroneous in light of subsequent Supreme Court cases.

A. KCC 2.12.005(A) and KCC 2.12.230(B) are invalid under 
Kilduff v. San Juan County, 194 Wn.2d 859, 453 P.3d 719 (2019).

The County has adopted ordinances that purport to define King 

County as nine (9) separate agencies under the PRA.  KCC 2.12.005(A).  

These ordinances further purport to require requestors to make separate 

PRA requests to each separate agency through a separate PRA office.  KCC 

2.12.230(B).  Finally, these ordinances purport to eliminate any obligation 

by King County as a whole to respond to PRA requests: 

A separate request must be made to each agency from which 
access to public records is requested or assistance in making 
such a request is sought. 

KCC 2.12.230(B).  All of these ordinances are based on the County’s 

erroneous assumption that it has the legal authority to interpret the term 

“agency” in RCW 42.56.010(1) to elevate the bureaucratic interests of the 

County over the policy of the PRA. 

In Kilduff v. San Juan County, 194 Wn.2d 859, 453 P.3d 719 (2019), 

the county adopted an ordinance that purported to require a PRA requestor 

to request review by the county prosecutor before filing a lawsuit under the 

PRA.  San Juan County argued that RCW 42.56.100 authorized agencies to 

adopt “administrative remedies” into the PRA.  194 Wn.2d 870-872.  The 

Supreme Court rejected this argument 9 to 0, holding that the county 
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ordinance was invalid because it conflicted with RCW 42.56.520.  The court 

reiterated the point, made in numerous PRA cases, that agencies may not 

interpret the PRA in ways that undermine the PRA: 

In sum, San Juan County’s reading of RCW 
42.56.520, .040, and .100 undermines the purpose of the 
PRA.  Far from authorizing agencies to create an internal 
barrier to judicial review, these three provisions are meant to 
further the interests of the people to receive “full access to 
information concerning the conduct of government on every 
level,” not the interests of “the agencies that serve them.”  
RCW 42.17A.001(11); RCW 42.56.030.  To be clear, the 
PRA’s “mandate of liberal construction requires the court to 
view with caution any interpretation of the statute that would 
frustrate its purpose.”  Am. Civil Liberties Union v. Blaine 
Sch. Dist. No. 503, 86 Wn. App. 688, 693, 937 P.2d 1176
(1997). 

SJCC 2.108.130’s administrative exhaustion 
requirement is not authorized by any provision of the PRA, 
undermines the PRA’s purposes, and is contrary to the PRA 
model rules.  We therefore hold that the ordinance is invalid.

194 Wn.2d at 873-74.   

Similarly, the King County in this case ordinances are an invalid 

attempt to create “internal barriers” to PRA compliance within the County 

itself.  RCW 42.56.100 does not give the County the authority to adopt PRA 

ordinances that conflict with the PRA.  The County ordinances that purport 

to break King County up into nine separate agencies are based on an 

erroneous, narrow interpretation of RCW 42.56.010.  These ordinances 

undermine the purpose of the PRA by making it more difficult and time-
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consuming to obtain public records, and more likely that responsive records 

will not be produced.3

The definition of agency in RCW 42.56.010 is broadly drafted to 

encompass all the different types of government agencies, specifically 

including “county” and any department or division of a county: 

(1) “Agency” includes all state agencies and all local 
agencies.  “State agency” includes every state office, 
department, division, bureau, board, commission, or other 
state agency. “Local agency” includes every county, city, 
town, municipal corporation, quasi-municipal corporation, 
or special purpose district, or any office, department, 
division, bureau, board, commission, or agency thereof, or 
other local public agency.

RCW 42.56.010.  Interpreting this section liberally in favor of disclosure, 

as required by Kilduff and RCW 42.56.030, the “County” as a whole is an 

“agency” that must comply with the PRA.  Under Kilduff the County has no 

authority to adopt a narrow interpretation of RCW 42.56.010(1) under 

which the whole County is not an “agency.”  KCC 2.12.005(A) and KCC 

2.12.230(B) are invalid. 

3 The county ordinances are also contrary to the AGO model rules as originally adopted in 
2006.  Prior to the 2018 revisions the AGO model rules clearly stated that entire counties 
were agencies under the PRA. WAC 44-14-01001 (2006) (“[T]he act defines the county as 
a whole as an “agency” subject to the act.”); Appendix.  WAC 44-14-01001 was revised 
in 2018 in an attempt to make sense of Koenig v. Pierce County.  The new rule suggests 
that a PRA request can be made to an entire county, and that, despite the language of 
Koenig v. Pierce County, counties with multiple PRA officers have an obligation to 
coordinate their responses to a PRA request.  Id.
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B. Koenig v. Pierce County, 151 Wn. App. 221, 211 P.3d 423 (2009) 
directly conflicts with both Kilduff, supra, and the Yousoufian V
penalty factors. 

The County also relies on Koenig v. Pierce County, 151 Wn. App. 

221, 211 P.3d 423 (2009), for the proposition that the Prosecutor is a 

different agency from the other parts of King County.  In that case the Pierce 

County prosecutor refused to produce a witness statement based on the 

prosecutor’s erroneous assertion that the requestor could obtain the same 

record from the sheriff.  The requestor had explicitly asked the prosecutor

and sheriff to coordinate their responses to ensure that all records were 

provided.  But the prosecuting attorneys representing the prosecutor and 

sheriff refused to do so.  151 Wn. App. 227-228. 

 Only after being sued and submitting discovery to the requestor did 

Pierce County finally realize that the sheriff had not provided the missing 

witness statement, and that other responsive records were in another file that 

the county had failed to locate.  151 Wn. App. at 229.  The Court of Appeals 

should have recognized that Pierce County was intentionally violating its 

duty to comply with the PRA.  Instead, the court proceeded from its own 

erroneous assumption that the sheriff and prosecutor were separate agencies 

under the PRA, and then faulted the requestor for trying to impose new 

duties on those allegedly-separate agencies.  151 Wn. App. at 232-33. 
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By incorrectly assuming that the prosecutor and sheriff were 

separate agencies under the PRA, Koenig v. Pierce County encouraged 

other agencies to break themselves up into separate agencies to which 

separate PRA requests must be made and which have no duty to work 

together to provide the “fullest assistance” required by RCW 42.56.100.

Nor did the court suggest any limits on the ability of agencies to break 

themselves up into numerous separate agencies with separate PRA officers.

The court’s erroneous analysis of “agency” in Koenig v. Pierce County

suggests that King County could further Balkanize both the Sheriff and 

Prosecutor into several separate “divisions” in order to further frustrate PRA 

requestors.4

But as explained above, Pierce County had no such authority.  The 

Court of Appeals failed to adopt the correct liberal interpretation of RCW 

42.56.010(1), required by Kilduff and RCW 42.56.030, under which an 

entire county is one agency under the PRA.5

4 The definition of agency in RCW 42.56.010(1) includes “divisions.”  The King County 
Sheriff is organized into four “divisions:” Office of the Sheriff, Criminal Investigation,
Patrol Operations, and Technical Services. See https://www.kingcounty.gov/
depts/sheriff/about-us/organization.aspx (last visited September 3, 2020).  The King 
County Prosecutor is organized into four “divisions:”  Civil, Criminal, Child and Family 
Support and Juvenile. https://www.kingcounty.gov/depts/prosecutor.aspx (last visited 
September 3, 2020).

5 The Koenig court made the same error in narrowly construing RCW 42.56.580 to not 
require the appointment of a public records officer for the entire county.  Koenig v. Pierce 
County, 151 Wn. App. 221, 233, 211 P.3d 423 (2009).
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The incorrect interpretation of “agency” in Koenig v. Pierce County

led directly to the miscarriage of justice in this case.  King County 

essentially admits that its prosecutors intentionally withheld records from 

Diemond, but argues that those prosecutors had no duty to respond to a PRA 

request to the County as a whole.  The Court should take this opportunity to 

correct its mistake in Koenig v. Pierce County, which is erroneous in light 

of Kilduff, supra. 

The requestor in Koenig v. Pierce County also cited Yousoufian v. 

King County Executive, 114 Wash. App. 836, 846, 60 P.3d 667 (2003)

(Yousoufian I), rev’d on other grounds, 152 Wn.2d 421, 98 P.3d 463 (2005)

(Yousoufian II), noting that the trial court’s unchallenged findings of fact 

faulted the county for, inter alia, “poor communication between County 

departments.”  151 Wn. App. at 232; see Yousoufian I, 114 Wn. App. at 

846.  The Koenig v. Pierce County opinion erroneously dismissed 

Yousoufian I’s analysis of the county’s PRA violations as merely the trial 

court’s description of the PRA violation.  151 Wn. App. at 232.  But the 

actual opinion of the Court of Appeals in Yousoufian I unambiguously 

agreed with the trial court, and blamed the county for failing to properly 

coordinate the PRA responses of various county departments: 

More disturbing is the response of the finance department to 
Yousoufian’s records request. Yousoufian’s attorney 
requested financial records from finance after the deputy 
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prosecutor representing Sims’ office indicated that a 
separate records request should be sent there. The same 
prosecuting attorney responded to Yousoufian’s request 
with a letter indicating that finance had no records 
responsive to Yousoufian’s request… 

In the final analysis, it seems clear that the County's violation 
of the PDA was due to poor training, failed communication, 
and bureaucratic ineptitude rather than a desire to hide some 
dark secret contained within its files. We therefore agree 
with the trial court's characterization of the County’s
conduct as grossly negligent, but not intentional, 
withholding of public records… 

Yousoufian I, 114 Wn. App. at 846.   

After Koenig v. Pierce County was issued the Supreme Court issued 

its final opinion in Yousoufian v. Office of Ron Sims, 168 Wn.2d 444, 229 

P.3d 735 (2010) (Yousoufian V).6 Summarizing the trial court’s 

unchallenged findings of fact the Supreme Court noted that various public 

officials, prosecuting attorneys and departments of King County gave 

Yousoufian inaccurate and conflicting responses, and that the County as a 

whole failed to produce responsive records.  168 Wn.2d at 451-455.  Based 

on these findings the Court blamed and penalized King County as a whole

for its violations of the PRA: 

It is fair to say that the unchallenged findings of fact 

6 Yousoufian v. Office of Ron Sims, 137 Wp. App. 69, 151 P.3d 243 (2007) (Yousoufian III) 
was issued in February 2007, and affirmed in part and reversed in part on January 15, 2009 
in 165 Wash.2d 439, 200 P.3d 232 (Yousoufian IV).  But the Yousoufian IV opinion was 
withdrawn by the Supreme Court on June 12, 2009, before the opinion in Koenig v. Pierce 
County was issued.  See Yousoufian V, 168 Wn.2d at 450 n.2.  Yousoufian V was issued in 
March 2010, after the Court of Appeals issued its opinion in Koenig v. Pierce County. 
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demonstrate that over a period of several years the county 
repeatedly failed to meet its responsibilities under the PRA 
with regard to Yousoufian’s request. Specifically, the 
county told Yousoufian that it had produced all the requested 
documents, when in fact it had not. The county also told 
Yousoufian that archives were being searched and records 
compiled, when that was not correct. In addition, the county
told Yousoufian that information was located elsewhere, 
when in fact that was not the case. After years of delay and 
misrepresentation on the part of the county, Yousoufian 
found it necessary to file suit against the county in order to 
obtain all of the requested documents. Nevertheless, it 
would still take another year for the county to completely 
and accurately respond to Yousoufian’s request.

Yousoufian V, 168 Wn.2d at 456.  Based on these violations of the PRA the 

Supreme Court imposed a penalty of $371,340 on King County, one of the 

largest PRA awards ever made.  Id. at 470. 

The Supreme Court’s analysis of the duties of King County as a 

whole cannot be reconciled with the erroneous opinion in Koenig v. Pierce 

County that county departments are separate agencies with no duty to 

coordinate their responses to PRA requests.  Koenig v. Pierce County was 

wrong when it was issued, and is simply bad law after Yousoufian V.

C. Koenig v. Pierce County, 151 Wn. App. 221, 211 P.3d 423 (2009) 
is erroneous for several other reasons.

In addition to directly conflicting with the Supreme Court’s opinions 

in  Kilduff and Yousoufian V, there are several other reasons why Koenig v. 

Pierce County was and is erroneous, and should not be followed. 
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First, In 2009, when Koenig v. Pierce County was decided, the 

Attorney General’s recently-adopted model rules agreed with the requestor 

(Koenig) that Pierce County was one agency under the PRA: 

Some agencies, most notably counties, are a 
collection of separate quasi-autonomous departments which 
are governed by different elected officials (such as a county 
assessor and prosecuting attorney).  However, the act defines 
the county as a whole as an “agency” subject to the act.  
RCW 42.17.020(2).  An agency should coordinate responses 
to records requests across departmental lines. RCW 
42.17.253(1) (agency’s public records officer must “oversee 
the agency’s compliance” with act).

WAC 44-14-01001 (2006); WSR 06-04-079 (January 31, 2006) ;

Appendix. 

Sometimes more than one agency holds the same 
record.  When more than one agency holds a record, and a 
requestor makes a request to the first agency, the first agency 
cannot respond to the request by telling the requestor to 
obtain the record from the second agency. Instead, an agency 
must provide access to a record it holds regardless of its 
availability from another agency. 

WAC 44-14-04004(4)(a) (2006); WSR 06-04-079 (January 31, 2006); 

Appendix.  As interpreted in the AGO model rules, Pierce County’s 

conduct in Koenig v. Pierce County, like King County’s conduct in this 

case, was a violation of the PRA.

The requestor brought these model rules to the attention of the Court 

of Appeals.  151 Wn. App. 233.  But the Court of Appeals dismissed these 

rules as “nonbinding” without any attempt to explain why the rules were 
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wrong or why the Court of Appeals would reject the AGO’s liberal 

interpretation of the PRA.  Id.  Although the AGO model rules are 

nonbinding, such rules are still considered when interpreting the PRA.  

Kilduff, 194 Wn.2d at 873.  If the Court of Appeals had given due 

consideration to the AGO’s correct interpretation of “agency” and the 

requirement of liberal interpretation, the court would have rejected the 

argument that the prosecutor and sheriff were separate agencies.7

7 The AGO model rules were revised in 2018.  These revisions included changes to WAC 
44-14-01001 and WAC 44-14-04004 that attempted to make sense of Koenig v. Pierce 
County.  The revised rules cited the case, but did not entirely agree with the Court of 
Appeals opinion.  Revised WAC 44-14-01001 indicates that a PRA request can be made 
to an entire county, and that, despite the language of Koenig v. Pierce County, counties 
with multiple PRA officers have an obligation to coordinate their responses to a PRA 
request:

Some agencies, most notably counties, are a collection of 
separate quasi-autonomous departments which are governed by different 
elected officials (such as a county assessor and prosecuting attorney).  
The act includes a county "office" as an agency. RCW 42.56.010(1).  
However, the act ((defines)) also includes the county as a whole as an 
"agency" subject to the act. ((RCW 42.17.020(2). An agency should 
coordinate responses to records requests across departmental lines. RCW 
42.17.253(1)))  Id. (local agency includes every county and local office).  
Therefore, some counties may have one public records officer for the 
entire county; others may have public records officers for each county 
official or department.  The act does not require a public agency that has 
a records request directed to it to coordinate its response with other 
public agencies; however, for example, if a request is directed to an entire 
county, then coordination in some manner among county offices or 
departments may be necessary.[3]  Regardless, public records officers 
must be publicly identified. RCW 42.56.580 (2) and (3) (agency's public 
records officer must "oversee the agency's compliance" with act)…

WAC 44-14-01001 (2018); WSR 18-06-051, § 44-14-01001, filed 3/2/18, effective 4/2/18;
see also WAC 44-14-01001 (2018); WSR 18-06-051, § 44-14-04004, filed 3/2/18, 
effective 4/2/18; Appendix. 
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Second, the Court of Appeals erroneously relied on its own incorrect 

assessment of the policy of the PRA, which was based on the court’s 

underlying incorrect assumption that Pierce County was not a single agency 

under the PRA: 

If we were to hold that the prosecutor’s office has a duty to 
inquire with other Pierce County departments concerning a 
record request directed only to the prosecutor’s office, the 
effect would be that no department within the state or 
municipal government could deny a request for public 
records without having first canvassed all the other 
departments within that unit of government. 

151 Wn. App. at 233. The Supreme Court has noted that courts and judges 

are no more qualified than agencies when interpreting the PRA.  See 

Progressive Animal Welfare Society v. UW (PAWS II), 125 Wn.2d 243, 259-

260, 884 P.2d 592 (1994).  The Court of Appeals in Koenig v. Pierce County

should have interpreted “agency” broadly, as required by RCW 42.56.030, 

instead of expressing its own opinion about how the PRA should to work. 

 Finally, Koenig v. Pierce County took a bit of dicta from a footnote 

in Limstrom v. Ladenburg, 136 Wn.2d 595, 604 n.3, 963 P.2d 869 (1998) 

out of context to support its erroneous assumption that Pierce County was 

not a single agency under the PRA: 

The Public Records Act “does not require ... an agency to go 
outside its own records and resources to try to identify or 
locate the record requested.”  Limstrom, 136 Wash.2d at 604 
n. 3, 963 P.2d 869. 
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151 Wn. App. at 233. By cherry-picking this footnote from Limstrom the 

Court of Appeals erroneously assumed that the “agency” in Limstrom was 

the prosecuting attorney and that other parts of the same county would be 

“outside” that agency.  

 But Limstrom does not support the court’s erroneous assumption 

that an entire county is not a single agency under the PRA.  Limstrom only 

involved a request for records of the prosecuting attorney, and its holding 

that the prosecutor’s records were work product had nothing to do with the 

question of whether an entire county is an “agency.”  The cited footnote did 

not even address the legal issue in Limstrom but merely noted that 

Limstrom’s requests were unclear.  Limstrom, 136 Wn.2d at 604 n.3.  The 

portion of the Limstrom footnote cited in Koenig v. Pierce County is vague, 

gratuitous dicta that did not support the proposition for which it was cited.8

In sum, the Court of Appeals opinion in Koenig v. Pierce County

was incorrect when it was issued, and is no longer good law in light of 

Kilduff and Yousoufian V.

8 Subsequent cases have cited the Limstrom footnote for the more narrow proposition that 
a county is not required to obtain records from parts of a county that are not agencies under 
the PRA.  See Cortland v. Lewis County, 2020 Wash. App. LEXIS 253; 2020 WL 556398
(county not required to obtain records from a judicial branch agency); Cortland v. Lewis 
County, 2020 Wash. App. LEXIS 447, 2020 WL 902555 (same).
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D. Diemond’s PRA lawsuit was not “premature.”  This Court 
should expressly disapprove the erroneous dicta in Hobbs v. 
State, 183 Wn. App. 925, 335 P.3d 104 (2014). 

More than three years after this lawsuit was filed the County argued 

that Diemond’s lawsuit was “premature” under Hobbs v. State, 183 Wn. 

App. 925, 335 P.3d 104 (2014) because the County was still producing 

installments.  CP 1101.  The County takes dicta from Hobbs to argue that 

no PRA case can be brought while the agency is still producing records, 

even if the agency is clearly dragging its feet, failing to conduct an adequate 

search, improperly redacting documents and/or failing to produce proper 

exemption logs.  Id.  This absurd interpretation of Hobbs, under which 

agencies can effectively block judicial review by endlessly dribbling out 

records, was already rejected in Cedar Grove Composting, Inc. v. City of 

Marysville, 188 Wn. App. 695, 354 P.2d 249 (2015).  A similar argument 

was rejected in Kilduff, 194 Wn.2d at 869.   

Nonetheless, the County repeats this meritless argument on appeal, 

suggesting that Diemond’s entire case should have been dismissed because 

the County is still not done, regardless of whether the County has already 

repeatedly violated the PRA.  Resp. Br. at 20.  This Court should take this 

opportunity to expressly disapprove the erroneous dicta in Hobbs.

In Hobbs, the requestor sued the agency almost immediately after 

receiving the first installment.  The superior court concluded that the 
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agency’s exemption claims complied with the PRA, and that the agency did 

not violate the PRA.  183 Wn. App. 934-35.  The Court of Appeals could 

have and should have affirmed that determination in an unpublished 

opinion.  But the Court of Appeals, Division II, elected to frame its 

published opinion in terms of final agency action, holding that a PRA case 

may not be brought until the agency engages in some final action. 183 Wn. 

App. at 936.  Unfortunately, the Hobbs opinion included erroneous dicta 

about when a PRA case may be brought: 

Thus, Hobbs takes the position that a requestor is permitted 
to initiate a lawsuit prior to an agency’s denial and closure 
of a public records request.  The PRA allows no such thing.  
Under the PRA, a requestor may only initiate a lawsuit to 
compel compliance with the PRA after the agency has 
engaged in some final action denying access to a record. 

Hobbs, 183 Wn. App. at 935-936.  This language erroneously conflates 

“denial and closure of a public records request” with “final action.”  “Final 

action” and the closure of a PRA request are not the same thing. This 

Hobbs language erroneously suggests that an agency must be allowed to 

complete its response to a PRA request before the requestor can sue, even 

if the agency has already taken final action in violation of the PRA.  

According to the Hobbs dicta, an agency can intentionally violate the PRA 

in response to a PRA request, delay judicial review by producing additional 

records, and then correct its intentional violation before the requestor sues. 
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The agencies did not wait long before attempting to exploit the 

unfortunate dicta in Hobbs.  In Cedar Grove, supra, the agency erroneously 

redacted emails based on a claim of privilege.  Months later, after the 

requestor retained an attorney who threatened to sue, the agency produced 

the emails.  Cedar Grove, 188 Wn. App. at 704-705.  On appeal the agency 

cited Hobbs for the proposition that the requestor had no cause of action 

with respect to the emails.  Division One disagreed, holding that the city’s 

improper exemption claim was final action for purposes of RCW 42.56.520.  

Id. at 715.  In Hikel v. City of Lynnwood, 197 Wn. App. 366, 380, 389 P.3d 

677 (2016), Division One rejected the argument, under Hobbs, that the 

agency could not be liable for a PRA violation if the agency had “cured” 

the violation before taking final action to deny the requested records.  The 

appellate court stated: “We disapprove of this view to the extent that it 

denies fees for procedural violations.”  Id.

Despite the criticism of Hobbs by Division One of the Court of 

Appeals, Division Two has continued to recycle its Hobbs dicta, 

erroneously implying that a PRA case cannot be brought until an agency 

has completed its response to a PRA request.  In John Doe L. v. Pierce 

County, 7 Wn. App. 2d. 157, 196-197, 433 P.3d 838 (2018), Division II 

cited Hobbs for the following erroneous statement of the law:
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The PRA does not allow a requester “to initiate a lawsuit 
prior to an agency’s denial and closure of a public 
records request.” Hobbs, 183 Wn. App. at 935.  “Under 
the PRA, a requester may only initiate a lawsuit to compel 
compliance with the PRA after the agency has engaged in 
some final action denying access to a record.”  Hobbs, 183 
Wn. App. at 935-36. When an agency produces records 
in installments, the agency does not “deny” access to the 
records until it finishes producing all responsive 
documents. Hobbs, 183 Wn. App. at 936-37.  (Emphasis 
added). 

The middle (non-highlighted) sentence correctly states that an agency must 

engage in some sort of final action.  But the first and third sentences 

erroneously state that an agency cannot be sued under the PRA until the 

agency has actually completed its response to a PRA request.  Subsequently, 

in Freedom Foundation v. DSHS, __ Wn. App. __, No. 51498-2-II, 2019 

LEXIS 2054; 2019 WL 3562020 (2019), Division II cited Hobbs again:

In an action challenging an agency’s denial of a records 
request, a requester cannot initiate a lawsuit until the 
agency has denied and closed the request at issue. John 
Doe L v. Pierce County, 7 Wn. App. 2d 157, 197, 433 P.3d 
838 (2018), review denied 193 Wn.2d 1015 (2019).  If an 
agency has not yet produced the requested records but has 
not stated that it will refuse to produce them, the agency has 
not denied access to the records for purposes of judicial 
review.  See Hobbs v. State Auditor's Office, 183 Wn. App. 
925, 936-37, 335 P.3d 1004 (2014) (holding that requester 
could not initiate a lawsuit while the agency was still 
providing installments of responsive records).  (Emphasis 
added). 

Again, the middle (non-highlighted) sentence is correct; if an agency has 

not actually stated that it will not produce a particular record then the agency 
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has not denied access to such a record for purposes of judicial review.  But 

the first sentence and the parenthetical citation to Hobbs are both incorrect, 

erroneously stating that an agency cannot be sued under the PRA until the 

agency has completed its response.

Diemond’s PRA case was not “premature.”  This Court should 

expressly disapprove of the erroneous dicta in Hobbs, John Doe L., and 

Freedom Foundation.  The Court should clearly state (i) that “final action” 

under RCW 42.56.520(4) and the closure of a PRA request are not the same 

thing, and (ii) that any agency action in violation of the PRA becomes “final 

action” in two business days regardless of whether the agency continues to 

produce installments of records. 

IV. CONCLUSION

 For all these reasons the Court should reject the County’s argument 

that the Prosecutor and Sheriff are separate agencies, overrule Koenig v. 

Pierce County, and hold that KCC 2.12.005(A) and KCC 2.12.230(B) are 

invalid.  This Court should expressly disapprove the erroneous dicta in 

Hobbs v. State, 183 Wn. App. 925.  

This Court should reverse the order of the trial court and remand this 

matter to that court for further proceedings. 
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 “It is no less good morals and good law that the Government should turn 
square corners in dealing with the people than that the people should turn 
square corners in dealing with their Government.”1 

I. Identity and Interest of Amicus Curiae

Organized in 2016, We the Governed, LLC (WTG), is a citizen’s 

run media organization which is dedicated to promoting governmental 

accountability and transparency through investigative journalism.  WTG’s 

mission is to identify and expose waste, misconduct, and overreaching on 

the part of state and local governmental entities throughout the State of 

Washington. 

WTG believes that protecting an open, transparent and accountable 

government is a necessary foundation for good government.  WTG works 

to tell the stories of “ordinary” citizens and seeks to present a voice 

dedicated to preserving and protecting individual rights including the 

fundamental rights of citizens to monitor governmental conduct. 

WTG has demonstrated a long-standing interest in transparency of 

government in the State of Washington.  WTG maintains an active website 

at http://wethegoverned.com that in addition to its in-depth reporting 

provides resources and support for citizen whistleblowers.  WTG’s director 

has testified before the Legislature on numerous matters regarding 

governmental transparency, accountability, waste and fraud. 

1 St. Regis Paper Co. v. United States, 368 U.S. 208 (1961). J. Black, 
(dissenting). 
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WTG further recognizes the asymmetry in resources between 

members of the public and the government and works to ensure that this 

disparity is not leveraged by the government in order to overreach and 

violate the rights of citizens.  Because of this asymmetry, and particularly 

the inherent disadvantages that pro se litigants face when litigating against 

the government, WTG believes that courts should treat pro se litigants with 

special care in order to avoid inadvertent forfeiture of legal rights.  

Protecting pro se litigants from inadvertent forfeiture when litigating 

against resource rich subdivisions of the state would further a legal 

environment where individuals can monitor their government. 

II. Statement of the Case

The trial court’s grant of summary judgment to King County over 

Ms. Diemond’s request for a continuance and its further denial of her 

motion for reconsideration and CR 60 motion and motion for judicial 

reassignment are in error, and this Court should rectify these errors so as to 

afford Ms. Diemond a chance at justice.  WTG joins Appellant’s and 

Amicus Curiae Washington Coalition for Open Government’s (“WCOG”) 

substantive arguments but focuses its briefing on the procedural 

circumstances of this case.  In particular, WTG is concerned with the highly 

questionable application of deadlines rules that worked to Ms. Diemond’s 

profound disadvantage. 

Abruptly left without a lawyer, Ms. Diemond, the record is clear, 

attempted to prosecute her case as best she knew how.  Indeed, she made 

2
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the eminently reasonable request that the motion for summary judgment 

hearing be continued so she would have time to obtain new counsel and had 

earlier informed her opposing counsel, King County Prosecutors, that if the 

case did not settle, that she would need a few months to secure a lawyer to 

respond to the County’s threatened summary judgment motion.  CP 175-

176 at ¶34. She also filed a Notice of Unavailability for the day of the 

summary judgment hearing. 

Despite the eminent reasonableness of her request for a continuance, 

the trial court nevertheless forged ahead on the date Ms. Diemond had 

indicated she was unavailable and made determinations on the merits with 

neither Ms. Diemond’s presence or the consideration of her written 

submissions.  As pointed out by Appellant in her brief, the trial court written 

order granting summary judgment in favor of King County did not identify 

Ms. Diemond’s motion for a continuance or Notice of Unavailability nor 

any of her submissions in opposition to summary judgment as material on 

which the judge relied.  The Order was further devoid of any findings or 

indication as to the basis of its reasoning as to why it made its decision. 

Oddly, the Superior Court further claimed the dispositive hearing was not 

recorded.   

The same day she became aware that an adverse decision had been 

rendered by the trial court despite her Notice of Unavailability, Ms. 

Diemond filed a motion for reconsideration.  As soon as Ms. Diemond hired 

new counsel, her new counsel took steps to rectify any alleged technical 

3
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deficiencies in the pro se Diemond’s pleadings and requested 

reconsideration and other relief from the trial court.  See, Br. of Appellant 

at 34-38. 

In contrast to Ms. Diemond’s good-faith perseverance, the 

government (both Appellee King County and the Snohomish County 

Superior Court) made only the most anemic attempts to apprise Ms. 

Diemond of key events in the litigation. 

First, evidently capitalizing on Ms. Diemond’s sudden lack of 

representation, King County opportunistically deviated from what had been 

the practice of the parties to serve process by email and commenced to 

provide service exclusively by drop off to the UPS Mailbox Store where 

Ms. Diemond had a mailbox.  CP 174-175 at ¶¶30, 32.  King County’s 

messenger dropped a stack of papers on the counter at the store without a 

note or addressee.  Id.  King County’s attorneys, who were in contact with 

Ms. Diemond both before and after this “service,”2 failed to tell Ms. 

Diemond of the filing or the service and did not provide a copy by email. 

CP 174-175 at ¶¶30, 32.  (When the UPS Mailbox Store eventually figured 

out who the stack of papers dropped on its counter belonged to, and put 

them in Ms. Diemond’s box, Ms. Diemond discovered them and promptly 

filed her Motion for Continuance, Notice of Unavailability, and 

accompanying Declaration explained as best she could in the short period 

of time allowed that the County had not, in fact, produced all responsive 

2 See, e.g., CP 175 at ¶32. 
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material to her and why summary judgment for the County was 

inappropriate.  CP 174-175 at ¶¶30, 32-33; CP 56-65, 707-715.3 

Second, Ms. Diemond did not receive any notice from the Court that 

a hearing was held despite her Notice of Unavailability and that an order 

granting summary judgment and denying her motion for continuance had 

been issued until at least 17 days after the order indicates that it was signed 

when the Snohomish County Clerk mailed her a copy of the Orders in an 

envelope postmarked November 6, 2018—17 days after the Order had been 

signed.  CP 177 at ¶37; CP 539.  King County never notified Ms. Diemond 

of the hearing or Orders, although its representative, attorney, Mari Isaacson 

who defends King County in this appeal, is listed as having attended the 

attorney in person.  Court Docket and CP 73   The consequence of such a 

delay of Notice of the Orders is that it entirely frustrated Ms. Diemond’s 

ability to comply with the deadlines that were triggered by those orders 

thereby denying her the possibility of timely lodging a reconsideration order 

if the triggering event is the date the Orders were signed, and not the date 

she received notice orders had been signed. 

In sum, the record shows that there was every indication: (1) That 

Ms. Diemond fully intended to continue to litigate her case; (2) That Ms. 

3Diemond filed her Notice of Unavailability, Motion for Continuance, and 
opposition to summary judgment on October 12, 2018, as the file stamp on 
the original shows—see CP 56-65, 707—but the Snohomish Superior Court 
Clerk inexplicably listed the file date of the Motion to Continue on the 
docket as October 15, 2018.  See Docket and Index to Clerks Papers, Vol. 
4 (Dkt. #50). 
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Diemond was not provided effective notice and opportunity to respond to 

King County’s dispositive Motion; (3) That Ms. Diemond was not provided 

effective notice of the order entered with respect to the trial court’s issuance 

of summary judgment; (4) That Ms. Diemond had revealed through her 

PRA requests that King County had denied her crucial information that she 

should have been provided during her criminal prosecution; (5) That King 

County had failed to adequately respond to her records request; and, (6) 

That no undue prejudice would result to King County were Ms. Diemond 

allowed to litigate the merits of her claim as she undoubtedly would have 

been able to except for the unexpected withdrawal of her former counsel. 

III. Argument

It cannot be reasonably disputed that Ms. Diemond has exposed 

serious governmental misconduct by King County in its operation of its 

Regional Animal Services (“RASKC”).  Nor can it be reasonably disputed 

that Ms. Diemond, by filing her Public Records Act lawsuit, located 

significant exculpatory information that would have been instrumental to 

her defense in the State’s criminal prosecution of her.  Ms. Diemond has 

now been twice denied justice by King County, and this Court should allow 

Ms. Diemond her day in court to present her case on the merits. 

Indeed, Ms. Diemond certainly would have prevailed on her PRA 

claim but for the circumstances that befell her when she attempted to 

manage her case pro se subsequent to her counsel withdrawing for medical 

reasons.  The record is clear that Ms. Diemond made a good-faith effort to 

5
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pursue her claims and timely request reconsideration of the trial court’s 

dismissal of her case as well as the present appeal. 

The circumstances pertaining to the notice provided Ms. Diemond 

with respect to the Court’s consideration and decision of King County’s 

summary judgment motion requires reversal of the trial court’s order on 

summary judgment and denying her motion for a continuance. 

To the extent Ms. Diemond did not timely perfect her request for 

reconsideration the Court should find any neglect was excusable, that such 

did not materially prejudice King County, and did not result in unreasonable 

delay.  

As a starting point, it needs to be remembered that Washington’s 

Canon of Judicial Conduct recognizes that judges may make allowances for 

pro se litigants.  “It is not a violation of this rule [impartiality and fairness] 

to make reasonable accommodations to ensure pro se litigants the 

opportunity to have their matters fairly heard.”  CJC, Rule 2.2, Comment 4.  

This is precisely what Amicus is advocating this Court do. 

Moreover, the King County prosecutors that litigated against Ms. 

Diemond both in her criminal prosecution and in the subsequent PRA 

litigation have heightened ethical duties when it comes to litigating against 

unrepresented parties.  For example, RPC 3.8(d) and (g) requires 

prosecutors to disclose Brady4 materials even when such are discovered 

after a conviction.  Likewise, RPC 3.8(c) requires that prosecutors “not seek 

4 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963). 
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to obtain from an unrepresented accused a waiver of important pretrial 

rights….” 

Whether fortuitous or not, it is clear that Ms. Diemond was not 

afforded any reasonable accommodation with respect to her case.  Citizens 

deserve more from their courts and prosecutors. 

Courts have long recognized the unique burdens that pro se litigants 

bear when it comes to compliance with procedural rules.  Recognizing such 

disadvantage, in Haines v. Kerner, 404 U.S. 519, 520-21, 92 S.Ct. 594, 30 

L.Ed.2d 652 (1972), the United States Supreme Court held that pro se

litigants are to be afforded more leniency with respect to the construction of 

their pleadings than those for formal pleadings drafted by attorneys. 

Washington courts have yet to recognize -- formally, at least – the 

salubrious effect of such leniency and have consistently ruled that pro se 

litigants must comply with all procedural rules to the same extent that a 

represented party must.  See, Westberg v. All-Purpose Structures Inc., 86 

Wn.App. 405, 411, 936 P.2d 1175 (Div. II, 1997).   See also, In re Marriage 

of Olson, 69 Wn. App. 621, 626, 850 P.2d 527 (Div. I, 1993). 

Unlike Washington, federal courts have gone further to afford 

substantial flexibility for litigants when deadlines are missed and will 

relieve a litigant when a deadline is not met because of “excusable 

neglect”.   "The determination of whether neglect is excusable “`is at bottom 

an equitable one, taking account of all relevant circumstances surrounding 

the party's omission.'" Lemoge v. United States, 587 F.3d 1188, 1192 (9th 

7
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Cir. 2009) (quoting Pioneer Inv. Servs. Co. v. Brunswick Associates Ltd. 

P'ship, 507 U.S. 380, 395 (1993)).  

To determine whether neglect is excusable, a court must consider at 

least four factors: "(1) the danger of prejudice to the opposing party; (2) the 

length of the delay and its potential impact on the proceedings; (3) the 

reason for the delay; and (4) whether the movant acted in good 

faith." Bateman v. U.S. Postal Serv., 231 F.3d 1220, 1223-24 (9th Cir. 

2000); accord Briones v. Riviera Hotel & Casino, 116 F.3d 379, 382 (9th 

Cir. 1997).  

In the instant case, there is no unreasonable prejudice to King 

County in having the merits of this case reviewed.  Rather, what King 

County fears is the exposition of its failings when it comes both to how it 

responds to public records requests but also in how it managed its criminal 

prosecution of Ms. Diemond, and how it ran its animal welfare programs. 

It is clear that Ms. Diemond immediately moved to have the trial 

court reconsider its dismissal of her case the same day she learned of the 

summary judgment order.  Likewise, the reason for Ms. Diemond’s 

arguably untimely motion for appeal is due to the court’s delay in providing 

her its order on summary judgment and for continuance.  It is unreasonable 

to expect lay litigants to perform daily docket searches to learn whether or 

not a decision has been rendered in their case.  That neither the Court nor 

the prosecuting attorneys notified her of the Court’s decision until after the 

8
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time for the filing a motion for reconsideration had run should not be 

ignored. 

It is beyond time for Washington to reexamine its dogmatic 

adherence to formalistic rules and afford pro se litigants greater latitude so 

as to accomplish substantial justice.   

The present case is emblematic of violence that is done by 

Washington’s strict enforcement of deadlines on pro se litigants.  This Court 

should review this case and rectify the inadvertent forfeiture of valid claims 

by a pro se litigant.   

Strict enforcement of procedural rules on pro se litigants 

disproportionately disadvantages them when they are engaged in litigation 

against well-funded and well represented government entities.  Federal 

courts have recognized that the summary judgment stage of proceedings – 

since it might forever dispose of a pro se litigant’s claim – requires 

particular notice and warning to pro se litigants. "District courts must take 

care to insure that pro se litigants are provided with proper notice regarding 

the complex procedural issues involved in summary judgment 

proceedings."; Timms v. Frank, 953 F.2d 281, 283-84 (7th Cir. 1992).  

It is noteworthy that the pool of pro se litigants is disproportionately 

comprised of women, minorities and the poor – groups historically subject 

to unfavorable treatment and to whom the courts have provided legal 

protections and avenues of redress.   

9
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Though state level data is sparse, one study of federal litigants in 

employment civil rights cases found that African Americans are 2.5 times 

more likely to file employment discrimination pro se compared to their 

white counterparts. See, Race and Representation: Racial disparities in 

Legal Representation for Employment Civil Rights Cases, Amy Myrick, 

Robert L. Nelson and Laura Beth Nielsen, New York University Journal of 

Legislation and Public Policy, Vol. 15:3 at 715 (2012). Similarly, a class 

consisting of women, the poor, and (non-African American) minorities 

were 1.9 times likely to be self-represented than their white male 

counterparts.  Id. 

As the authors presciently advised: “Judges should make efforts to 

explain requirements, invite questions, and give plaintiffs leeway where 

appropriate, especially when setting and enforcing deadlines. 

Recognizing the racial disparity in pro se filing makes this especially 

imperative; otherwise, courts may function to reinforce substandard 

treatment that minority groups experience in other social domains.” 

Id. at 757.  (Emphasis supplied; internal footnotes omitted). 

In the Washington State’s Supreme Court’s historic June 4, 2020 

open letter crafted in response to the turmoil sparked by the extrajudicial 

killing of George Floyd, it recognized that “we can administer justice and 

support court rules in a way that brings greater racial justice to our system 

as a whole” and that “we must recognize the harms that are caused when 

10
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meritorious claims go unaddressed due to systemic inequities or the lack of 

financial, personal, or systemic support.” 

The Supreme Court recognized that changes must be made.  It 

wrote: “Too often in the legal profession, we feel bound by tradition and the 

way things have “always” been.  We must remember that even the most 

venerable precedents must be struck down when it is incorrect and 

harmful.” Id. 

During her criminal prosecution which led to Ms. Diemond’s 

interest in the public records at issue in this case, Ms. Diemond had been 

found to be indigent and had been appointed counsel.  Ms. Diemond is a 

representative of the class of indigent pro se litigants all too often 

disadvantaged by strict adherence to rules, without adequate warnings and 

notice, when litigating against the government.  Even a cursory review of 

the materials not provided to Ms. Diemond by King County at the time of 

the summary judgment hearing, shows that Ms. Diemond has established 

that she has serious and meritorious claims against King County that 

deserve to be considered by this Court. 

It is time for this Court to reexamine prior rulings that require pro 

se litigants to so strictly comply with procedural rules and for the Court to 

look to a more just and equitable approach such as that followed in the 

federal system.  

For the reasons stated, Amicus Curiae WTG urges this Court to 

make a determination on the merits in favor of Ms. Diemond in this appeal. 
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I. INTRODUCTION 

Amicus Washington Coalition for Open Government (WCOG) 

argues King County may not define separate branches of King 

County government as distinct agencies under the Public Records 

Act (PRA).  WCOG’s argument should be rejected because this issue 

was not raised in the trial court and King County’s designation of 

distinct agencies is authorized under the PRA.       

II. STATEMENT OF THE CASE  

As explained in the Brief of Respondent, this case was 

properly dismissed on King County’s motion for summary judgment; 

Diemond filed no substantive brief in response to the County’s 

motion.1   

The only issue properly before this Court is the trial court’s 

denial of Diemond’s CR 60 motion.  In this motion Diemond’s main 

arguments are that the trial judge should have recused herself and 

that Diemond was treated unfairly as a pro se litigant.  Diemond’s 

CR 60 motion did not argue that the County was prohibited from 

defining its separate branches as distinct agencies under the PRA.      

 
1 King County incorporates by reference the facts in its Brief of Respondent filed 
on July 24, 2020.   
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WCOG’s statement of the case incorrectly claims that the 

“records at issue in this PRA case include Brady materials that 

should have been provided to Diemond in her criminal case.”  This 

assertion is devoid of factual support and has nothing to do with 

this lawsuit.  There is no evidence before this Court regarding 

Diemond’s public records requests to the King County Prosecuting 

Attorney’s Office (PAO). 

III. ARGUMENT 

1. Amicus’ arguments regarding the King County Code were 
never considered by the trial court.    
 
Generally, “an argument neither pleaded nor argued to the 

trial court cannot be raised for the first time on appeal.”  

Washington Fed. Sav. v. Klein, 177 Wn. App. 22, 29, 311 P.3d 53, 

56 (2013).  RAP 2.5(a) authorizes this Court to refuse to review any 

alleged error that was not raised in the trial court.   

The rule limits the issues that may presumptively be raised 

for the first time on appeal to (1) lack of trial court jurisdiction, (2) 

failure to establish facts upon which relief can be granted, and (3) 

manifest error affecting a constitutional right.  RAP 2.5(a).  None of 

these exceptions apply here, and WCOG does not argue that this 

case meets any of the exceptions.   
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Even if WCOG had attempted to shoehorn this case into one 

of the enumerated exceptions, they would have failed.  The main 

issue addressed by WCOG’s briefing – whether King County may 

establish distinct agencies for responding to public records 

requests – is one of statutory interpretation.  It does not satisfy any 

of the limited exceptions warranting review.   

Diemond did not raise this issue in her complaint, her 

response to the County’s summary judgment motion, or her CR 60 

motion.  The trial court had no opportunity to review this issue and 

the County had no opportunity to respond to this argument before 

the trial court.  This Court should refuse to review this issue on 

appeal.   

2. Even if this issue had been before the trial court, the result in 
Diemond’s case would be the same. 

 
King County’s Code organizes the County into nine distinct 

agencies under the PRA.  These agencies are the executive branch, 

the legislative branch, the department of public safety, the 

department of assessments, the office of the prosecuting attorney, 

the department of elections, the forecast council and office of 

economic and financial analysis, the board of appeals, and the 

personnel board.  King County Code (KCC) 2.12.005.A.1.  A request 
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to one agency does not constitute a request to any other agency.  

KCC 2.12.230.B.  This structure was approved in Koenig v. Pierce 

County, 151 Wn. App. 221, 232-34, 211 P.3d 423 (2009). 

a. Koenig correctly held that separately elected officials 
do not have a duty to coordinate responses under the 
PRA.   
 

In Koenig, the requester argued that the county as a whole  

owed a duty to respond to his records requests.  Id. at 231-34.  This 

Court reviewed the statutory definition of “agency” and disagreed.  Id.  

The PRA defines “agency” as follows: 

Agency includes all state agencies and all local 
agencies. "State agency" includes every state office, 
department, division, bureau, board, commission, or 
other state agency. "Local agency" includes every 
county, city, town, municipal corporation, quasi-
municipal corporation, or special purpose district, or 
any office, department, division, bureau, board, 
commission, or agency thereof, or other local public 
agency. 

 
RCW 42.56.010(1).   
 
In rejecting Koenig’s argument, the court noted that the plain 

language of the statute “equally defines various governmental 

entities as agencies without establishing any obligatory relationships 

between them.”  Id. at 232.  Moreover, reading the definition of 

“agency” to mean that the County as a whole has a duty to respond 

to PRA requests would improperly make the language “or any office, 
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department, division, bureau, board, commission, or agency thereof” 

in that definition meaningless.    

Reasoning that the PRA does not impose a burden on a 

county prosecutor’s office to inquire about records with the county 

sheriff’s office when a request is directed only to the prosecutor’s 

office, the court noted that the effect of holding otherwise would be 

that “no department within the state or municipal government could 

deny a request for public records without having first canvassed all 

the other departments within that unit of government.”  Id. at 232.  

Our Supreme Court denied review of this decision.  Koenig v. Pierce 

Cty., 168 Wn.2d 1023, 228 P.3d 18 (2010).   

With no persuasive authority, WCOG’s brief urges this Court 

to overturn its decision in Koenig.  In Koenig, the requester’s theory 

of the case was that “the County improperly withheld records in the 

possession of the prosecuting attorney.”  Id. at 234.  Here, Diemond’s 

lawsuit has morphed from a meritless suit about the Executive and 

the Sheriff’s responses to her public records requests into a 

misguided attempt to criticize the PAO’s responses to her public 

records requests (there is no evidence in the record to inform the 
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court about those requests or the PAO’s responses).2  WCOG’s 

request to overturn Koenig should be rejected.  

b. Kilduff v. San Juan County involved an ordinance that 
contained an impermissible condition precedent for a 
requester to seek judicial review of agency actions. 

 
In Kilduff v. San Juan County, San Juan County adopted an 

ordinance that established a prerequisite for filing a PRA lawsuit.  

194 Wn.2d 859, 865, 453 P.3d 719 (2019).  The ordinance required 

dissatisfied records requesters to submit a written appeal to the 

prosecuting attorney as a condition precedent to filing a lawsuit.  Id.   

The Supreme Court found that the ordinance directly 

conflicted with RCW 42.56.520(4) by redefining “final agency 

action” for purposes of judicial review.  Id. at 872.  Further, the 

ordinance created an internal barrier to judicial review that 

“undermines the purpose of the PRA.”  Id. 874.   

Turning to this case, WCOG’s assertion that Kilduff 

invalidates King County’s ordinance is wrong.  Kilduff involved a 

requester’s ability to seek judicial review, not a County’s structure 

for receiving PRA requests.  The County’s structure for receiving 

 
2 WCOG erroneously states that “King County essentially admits its prosecutors 
withheld records from Diemond, but argues that those prosecutors had no duty to 
respond to a PRA request to the County as a whole.”  Brief of Amicus Curiae at 
8.  This statement is unsupported by the facts before the court and is false.    
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and responding to public records requests is authorized by the 

PRA’s definition of “agency” and confirmed by the holding in 

Koenig.       

Moreover, there is no evidence before this Court that the 

County’s structure has impeded access to public records.3  There is 

also nothing in the record to aid this Court in deciding whether 

distinct agencies in a large county like King County provides more 

efficient access to public records.  The San Juan County ordinance 

clearly undermined the purposes of the PRA, but King County’s 

code defining nine distinct agencies under the PRA is nothing like 

the ordinance interfering with the specific, statutory option to sue 

that was at issue in Kilduff.   

c. Yousoufian V did not hold that King County is one 
agency.   
 

WCOG incorrectly argues that the Supreme Court’s ruling in 

Yousoufian v. Office of Ron Sims, 168 Wn.2d 444, 229 P.3d 735 

(2010) (Yousoufian V) overturned this Court’s decision in Koenig.  To 

the contrary, the Supreme Court denied review of the Koenig case 

after its decision in Yousoufian V (Yousoufian V was decided March 

 
3 Nothing in the record suggests Diemond is confused about how to make public 
records requests to various County agencies.  To underscore this point, 
Diemond’s lawsuit involves requests to two King County agencies, the Executive 
and the Sheriff.   
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25, 2010, while review of Koenig was denied on March 31, 2010).  

Id.; Koenig v. Pierce Cty., 168 Wn.2d 1023, 228 P.3d 18 (2010).  If 

the Supreme Court saw an inconsistency between this Court’s 

decision in Koenig and Yousoufian V, presumably it would have 

accepted review of Koenig.           

Moreover, Yousoufian V does not hold that King County is one 

agency under the PRA.  In that case, the County failed to provide 

records from departments within the Executive Branch: the 

Executive’s Office, the Department of Stadium Administration, the 

archives, and the finance department.4  Id. at 450-56.  The court held 

that the County had a duty to coordinate among Executive 

departments.  Id. at 455-56.  The County has now enshrined this 

requirement in its Code – departments within each agency 

(Executive Branch, Sheriff’s Office, PAO, etc.) are required to 

coordinate responses to public records requests.  See KCC 

2.12.220.   

Here, WCOG is asking for an expansion of Yousoufian V to 

require County agencies run by separately elected officials to 

 
4 WCOG’s citation to Yousoufian I includes a reference to the prosecutor’s 
actions that implies King County is one agency.  Brief of Amicus Curiae at 8-9.  
However, that case did not involve a records request to the PAO.  Yousoufian v. 
King County Executive, 114 Wn. App. 836, 840-46, 60 P.3d 667 (2003).  The 
prosecutor in that case was acting as the Executive’s attorney.      
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coordinate responses to records requests.  Unlike Yousoufian V, 

Diemond’s case involves requests for records from distinct branches 

of King County government.  WCOG does not argue that the King 

County Executive’s or the King County Sheriff’s responses to 

Diemond’s records requests were deficient in any way.  Because 

Yousoufian V stands for the need for coordination among County 

departments housed under one elected official, WCOG’s argument 

should be rejected.   

d. Guidance in the Washington Administrative Code 
applies to requests made to an entire county, but 
Diemond made separate requests to the Executive and 
the Sheriff.    

 
The County followed the Washington Administrative Code’s 

guidance in responding to Diemond’s requests.  WAC 44-14-01001 

provides the PRA “does not require a public agency that has a 

records request directed to it to coordinate its response with other 

public agencies; however, for example, if a request is directed to an 

entire county, then coordination in some manner among county 

offices or departments may be necessary.”  (emphasis supplied).   

Here, Diemond made separate requests to distinct King 

County agencies.  CP 843, 846, 851-52, 929-30, 977, 988-90.  Her 

requests were not directed to King County in its entirety.  Moreover, 
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there is no question that Diemond understands King County is 

divided into several agencies; she has made many records 

requests to the Executive, the Sheriff, and the PAO.   

3. Hobbs was just one basis for the County’s motion.   
 
WCOG argues that the County’s summary judgment motion 

was improperly granted under Hobbs v. State, 183 Wn. App. 925, 

335 P.3d 104 (2014).  As detailed in the County’s Brief of 

Respondent, this contention should be rejected.   

The County’s summary judgment motion included several 

arguments: Diemond’s lawsuit was premature under RCW 

42.56.550(1), the County timely responded to Diemond’s records 

requests under RCW 42.56.550(2), and Diemond abandoned her 

request to the Sheriff.  CP 1099-1105.  Diemond submitted no 

briefing in the trial court opposing the merits of the County’s motion.   

IV. CONCLUSION 

This Court should refuse to consider WCOG’s argument that  

King County is one agency under the PRA.  This issue was not 

raised in the trial court and it has no merit.   

/// 

/// 

/// 
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 MARI ISAACSON, WSBA #42945 
 Senior Deputy Prosecuting Attorney 

Attorney for King County   
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I. INTRODUCTION 

This Court should reject arguments of Amicus We the 

Governed (WTG) for applying lax rules of procedure to pro se 

litigants.  This issue was not raised in the trial court and WTG offers 

no persuasive reasoning to change well-established Washington 

law that applies the same rules of procedure to all parties, whether 

they are represented by counsel or not.  

II. STATEMENT OF THE CASE  

As explained in the Brief of Respondent, this case was 

properly dismissed on King County’s motion for summary 

judgment.1  Diemond received proper notice of the hearing and she 

filed no substantive brief in response to the County’s motion for 

summary judgment.     

III. ARGUMENT 

1. Amicus’ arguments for adopting a lenient standard for pro se 
litigants were never considered by the trial court.    
 
Generally, “an argument neither pleaded nor argued to the 

trial court cannot be raised for the first time on appeal.”  

Washington Fed. Sav. v. Klein, 177 Wn. App. 22, 29, 311 P.3d 53, 

                                            
1 King County incorporates by reference the facts in its Brief of Respondent filed 
on July 24, 2020.   
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56 (2013).  RAP 2.5(a) authorizes this Court to refuse to review any 

alleged error that was not raised in the trial court.   

The rule limits the issues that may presumptively be raised 

for the first time on appeal to (1) lack of trial court jurisdiction, (2) 

failure to establish facts upon which relief can be granted, and (3) 

manifest error affecting a constitutional right.  RAP 2.5(a).  None of 

these exceptions apply here, and WTG does not argue that this 

case meets any of the exceptions.   

Even if WTG had tried to explain why this case fits into one 

of the enumerated exceptions, they would have failed.  The issue 

WTG raises here – whether Washington courts should adopt less 

stringent standards found in the federal rules of procedure for 

parties representing themselves in state court – involves a 

difference between procedural rules of federal and state court.  The 

harms and benefits of the federal approach were not before the trial 

court.  This Court should refuse to review this issue on appeal.   

2. Even if this issue had been before the trial court, the result in 
Diemond’s case would be the same. 

 
It is well-settled in Washington law that self-represented 

litigants “are bound by the same rules of procedure and substantive 

law as attorneys.”  In re Marriage of Olson, 69 Wn. App. 621, 626, 
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850 P.2d 527 (1993); In re Marriage of Wherley, 34 Wn. App. 344, 

349, 661 P.2d 155, review denied, 100 Wash.2d 1013 (1983); 

Pomaikai, LLC v. Povzner, 11 Wn. App. 2d 1027, p. 1 (Division I) 

(2019) (unpublished).    

 Amicus cites two federal cases for the broad proposition that 

self-represented individuals should get special treatment in 

Washington’s courts.  Neither case controls the outcome of 

Diemond’s lawsuit, and both are easily distinguishable from 

Diemond’s lawsuit.   

Amicus’ first case, Haines v. Kerner, 404 U.S. 519, 520, 92 

S. Ct. 594, 30 L. Ed. 2d 652 (1972), involved the U.S. Supreme 

Court’s decision on an appeal of the district court’s dismissal of an 

inmate’s lawsuit under Rule 12(b)(6) of the Federal Rules of Civil 

Procedure for failing to state a claim upon which relief could be 

granted.  Id. at 520.  The Court noted that a pro se party’s 

pleadings are held “to less stringent standards than formal 

pleadings drafted by lawyers.”  Id.  The approach in Haines does 

not apply to Washington state courts.  Marriage of Olson, 69 Wn. 

App. 621; Marriage of Wherley, 34 Wash.App. 344; Pomaikai, LLC, 

11 Wn. App. 2d 1027 (unpublished).    
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Moreover, in federal court the laxness allowed in Haines is 

limited to interpreting pro se complaints and discovery requests; it 

does not apply to other stages of litigation.  Alley v. Vasquez, 878 

F.2d 385 (9th Cir. 1989); Bettys v. Quigley, 16-CV-5076 RJB-JRC, 

2017 WL 8942552, at 9 (W.D. Wash. Mar. 2, 2017).  Even in 

federal court, this “less stringent standard” does not apply to 

summary judgment proceedings.  Ellis v. SmithKline Beecham 

Corp., C07-5302RJB, 2008 WL 3166385, at 2 (W.D. Wash. Aug. 5, 

2008), aff'd, 363 Fed. Appx. 481 (9th Cir. 2010).   

 Just as Haines does not apply to state courts, the idea of 

“excusable neglect” as a basis for seeking relief from a final 

judgment, order, or proceeding advocated for by WTG does not 

apply to state courts.  The primary case WTG cites applying this 

rule, Lemoge v. United States, 587 F.3d 1188, 1192 (9th Cir. 2009), 

is based on Federal Rule of Civil Procedure 60(b)(1).  This 

procedural rule in federal court is not binding on state courts and it 

is not the law in Washington.    

 WTG offers no compelling reason to depart from 

Washington’s jurisprudence requiring pro se litigants to follow the 

rules.  Diemond’s Public Records Act case does not warrant 

consideration of this argument. This is particularly true where the 
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County diligently worked to fulfill Diemond’s records requests, the 

County provided Diemond with installments of records on an ongoing 

basis, and for many months Diemond did not bother to collect the 

records the King County Sheriff’s Office produced to her.     

IV. CONCLUSION 

This Court should decline WTG’s invitation to change 

Washington law.  This issue was not raised in the trial court and it 

has no merit.     

 DATED this 2nd day of November, 2020. 

DANIEL T. SATTERBERG 
King County Prosecuting Attorney 
 
    
 
 By: ______________________________ 
 MARI ISAACSON, WSBA #42945 
 Senior Deputy Prosecuting Attorney 

Attorney for King County   
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automatically send a copy of the aforementioned document to the 

attorney’s listed below:  

             
Michele Lynn Earl-Hubbard 
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